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Background and Legal Principles for the trial of K.L.A Members before the ICTY
Introduction:

The International Criminal Tribunal for Former Yugoslavia (ICTY) has been in operation for just over ten years. Since its establishment it has completed over thirty-five cases and has dealt with over one hundred accused individuals, including heads of state. The ICTY was established in response to the conflict in former Yugoslavia and the crimes arisen thereafter. The ICTY was initially concerned with focusing on crimes committed in Bosnia-Herzegovina. The outbreak of hostilities in Kosovo between the Kosovo Liberation Army and Serbian authorities in early 1998 provided yet more cases for the ICTY to seize upon. The Kosovo conflict however differed considerably from that in Bosnia-Herzegovina in that Kosovo was a province of Serbia. Thus, the conflict was one of liberation, as opposed to occupation or conquest with the KLA claiming the status of liberation movement. 
There is no doubt that both the Serbian authorities and KLA committed crimes during the conflict, however, the moral issues relating to extent of the crimes committed by each side provides much debate. In 2003 the ICTY commenced its first trial against members of the KLA and in 2004 against the current Prime-Minister of Kosovo who was a KLA commander
. This paper will examine the charges against the accused in Limaj et al.
 and Haradinaj et al.
 and in the case of Limaj et al. look at some of the legal issues that have been raised during the trial.

The paper is divided into four sections.

The first section presents the background to the conflict in the Former Yugoslavia and in particular Kosovo. The second part examines the some of the basic principles of the ICTY as laid out in the Statue. The third presents the two cases and examines the legal matters contended by the defence thus far in Limaj et al. The final section examines the concept of Joint Criminal Enterprise with has emerged as part important part of the Prosecutions case and finally offers some conclusion of a more general nature on the ICTY’s role in prosecuting KLA members.  
1.1 The Background of Yugoslavia (Serbia, Croatia & Bosnia)
The collapse of the Federal Socialist Republic of Yugoslavia in 1992 resulted in a series of humanitarian disasters and unleashed another period of widespread ethic violence in the Balkan’s regions’ turbulent history
. The Yugoslavian crises had several elements that caused every part of the Balkans to be affected. The initial conflict resulted from the disintegration of relations between the republics of Serbia, Croatia and Slovenia, the three biggest republics of the six that formed the federation. The growing support for Croatian independence, under Tudjman’s presidency, climaxed with the Slovenian and Croatian parliaments voting for independence, which lead to the outbreak of war that went on to have an effect on every part of the federal republic. 
The Serbo-Croat conflict acted not so much as the spark for the other conflicts that swept through the region over the next ten years, but as the cover under which conflicts in Bosnia-Herzegovina and Kosovo often became clouded in the minds of the international community
. The following years of conflict provided the opportunity for many ‘old scores’ to be settled and lead to a complex range of conflicts developing each with its own origins and mitigating circumstances. The failure of the international community occurred at two levels, the first was the division that became apparent among the main international actors and the second was the piecemeal approach to delivering a peace settlement for the whole region
. This approached failed to deal with all the complexities of the region. 
While the conflict in Bosina-Hercegovina, between Croats, Serb’s and Muslims
 was eventually ended with the implementation of the Dayton Agreement in 1995
, another conflict was soon to ignite in neighbouring Kosovo.  
1.2 The Complexities of Yugoslavia (Serbia & Kosovo)
In order to fully examine the various aspects of any cases before the ICTY, it is first necessary to establish the background and extenuating circumstance in which any alleged crimes may have been committed as this may have a bearing on principles of substantive and procedural nature as well as general moral and legal principles. This section of paper sets to present the situation in Kosovo in the period immediately prior to and during the conflict over which the ICTY claims jurisdiction.  

Although some analysts have perceived the potential spill over of the Bosnia-Herzegovina conflict as igniting the Kosovo conflict, the two have very different histories
. There is however a possible link between the conflicts in that some commentators have argued that Serbian actions in Kosovo may have provided additional grounds for Slovenia and Croatia to break Yugoslavia Federation
.  The most persuasive evidence for the Serbo-Kosovo conflict, however, is that of the historic relationship between Kosovo and Serbia. Numerous scholars in several disciplines have tried to establish the origins of the Kosovo conflict. Many have attributed a great portion of the conflict to the ancient ethic divisions in the region dating from pre-history. Some scholars have however focused on the contemporary sources of the conflict as that of political manipulation by political leaders on both sides to advance their own position. The reality is undoubtedly more complex than a simple ‘either, or’ choice. 

‘Many scholars have struggled to define the origins of the conflict in Kosovo. Any conflict in the Balkans immediately lends itself to the easy conclusion that the seed of the conflict is a longstanding ethnic hatred that cannot be erased… Kosovo itself is a relatively recent construct and [that] ethnic or religious hatred …seem less significant that ideological and political manipulations’

At the outbreak of the (Kosovo) conflict in 1996, Kosovo was a non-autonomous province in the Republic of Serbia, although its population is 90 per cent Albanian in ethnicity, it holds a special historical and cultural importance for Serbian’s, this originates from pre-history right through to present day. 
The Kosovo conflict therefore poses a major challenge to establishing peace in the Balkans as its ethic make-up, historical, geographical and cultural aspects all have importance to neighbouring states
. The relationship between Kosovo and Serbia in contemporary times is best understood in the context of a colonial relationship. In 1989 the government in Belgrade rescinded the provinces autonomy and began to assert more direct control over Kosovo. The Serbian security forces in Kosovo perceive their role as maintaining the Serbian governments and populations control over Kosovo. While the poor relations between Serb and Albanian ethic civilians lead to an atmosphere of heightened tension.  
There can be no doubt that the policies and rhetoric of the Milosevic government in Belgrade has demonized the Kosovar-Albanians and encouraged the growth of genuine fear of the Albanians among the Kosovar-Serbs
. This combined with the abuse and denial of human rights to Kosovar-Albanians, provided the immediate back drop to the rise of the Kosovo Liberation Army (KLA)
, that was facilitated by the crises emerging after the collapse of Federal Yugoslavia. 
‘These atrocities had followed ten years of humiliating apartheid and terrifying suppression of the Kosovo Albanians at the hands of the Serbian government under Milosevic.’

In the decade that followed the rescinding of Kosovo’s autonomy, Kosovar-Albanians responded to the Serbian crack-down primarily through peaceful resistance. The main organ of this was the Democratic League of Kosovo (LDK) lead by Ibrahim Rugova. The LDK pursued a boycott campaign against all the political institutions in Kosovo in protest of the lost autonomy. 
This policy, while assuring that Kosovo did not get swept up in the violence affecting its neighbours, however, ensured that the Serbian minority in Kosovo dominated the political institutions of the province with assistances from Belgrade. As the conflict between Croatia, Bosnia-Herzegovina and Serbia began to subside with the signing of the Dayton Agreement and the recognition of new independent states. Many young Kosovar-Albanians became envious of the newly independent states that had emerged from the collapsed Yugoslavian federation with the involvement of international community. This combined with an increased frustration with what many now regarded as the failed pacifist approach of Rugova.

“We [Kosovar-Albanians] mounted a peaceful, civilised protest to fight the totalitarian rule of Milosevic. We did not go down the road of nationalist hatred, always respecting Serbian churches and monasteries. The result is that we were ignored.” The Dayton peace negotiations, which dealt with Bosnia but not Kosovo, “taught us a painful truth, those that want freedom must fight for it.’

This provided the breeding ground for the KLA that allowed it to take on an important role in the province in the late 1990’s. While the KLA did not emerge overnight, it certainly became more prominent post-Dayton and was assisted by the shadow structures that had already been established by the LDK. 
Kosovo in the 1990’s essentially had two administrations, the official Serbian backed one and the shadow administration of Rugova’s with which the KLA had very close links especially post-Dayton. Rugova’s administration oversaw the establishment of ethnic Albanian, schools, clinics and even a tax system. 
After Dayton the KLA was able to gain substantial funding through the Homeland Calling fund which was funded through a 3 per cent tax on earning abroad. Thus, when the KLA rose to become the dominant group for the Kosovar-Albanians, it was able to assume control of many of the basic structures established by the LDK especially funding to assist it in its armed campaign.
1.3 The KLA, Kosovo and Serbia
There are different dates and incidents cited as the initial armed attack by the KLA
. The earliest cited by Hedges was the Glogovac incident in May 1993 when the KLA allegedly killed two Serb police officers
. The fact that many analysts of the Kosovo conflict present various dates as the initial KLA attack demonstrates the fluid nature of the KLA as it developed organisational structures and highlights the problem of attributing acts to KLA or to rogue elements of either the Albanian or Serbian communities.  Whatever the date of the initial KLA attacks there can be no question that by 1997 the KLA was well organised and actively attacking Serbian targets in Kosovo. It has been established that the KLA certainly did not act without provocation by the Serbs and according to Human Rights Watch the greater share of responsibility lies with the Serbian government. 
‘The Albanian insurgency, known as the Ushtria Clirimtare e Kosoves (UCK or KLA), has also violated the laws of war by such actions as the taking of civilian hostages and by the summary executions. Although on a lesser scale than the government abuses, these, too are violations of international standards and should be condemned.’

The KLA was established in 1991 and although it was involved in sporadic attacks on Serbian Security forces it was only after the signing of Dayton Accord and nearly decade of Serbian oppression, that it grew in importance. As Hedges asserts 

‘The KLA is important out of all proportion to its size not merely because it will probably eventually get Kosovo to secede from Serbia, but because it now represents the aspiration of most Kosovo Albanians’

In the following years the KLA increased in significance gradually replacing the LDK as the dominate organisation for Kosovar-Albanians. Although it should be noted that the LDK still acts as the political arm of ethic Albanians it is now heavily influenced and connected to the KLA.  
‘[t]he KLA had then (1997) built close ties or melded with much of Rugova’s League of Democratic Kosovo (LDK). It was no coincidence that once the rebellion erupted a year ago, local LDK leaders immediately picked up weapons and became commanders of village unit’

The KLA is not a unified or homogenous group and the contemporary divisions within it can be traced back to it historic origins. When it was first formed it was made up of two groups the first with fascist philosophy and the second with a communist philosophy. The fascist group are the ancestors of Albanian Kacak rebels and formed part of the Skanderberg SS division during World War II. This group had the greatest level of influence on K.L.A activities on the ground and originally influenced the decisions to dress KLA police and fighters in a black uniform. The communist group control the KLA leadership and are made up of former university students who have close ties to the Albanian government. 

This section of the KLA is much more organised on a political level with close relations to the LDK.  The turning point of the KLA came as elements of the organisation gained near totally control of the Drenica region to the west of Pristina. KLA, control of this area centred around the village of Donji Prekaz, which was the base of Adem Jashari who was in 1997 gaining a reputation as a KLA leader. The KLA control of this area was such that Serbian Security Forces were unable to operate in the area at night. Many of the humanitarian law and human rights violations carried out by both the Serbs and KLA forces during 1998 occurred in this region, particularly the two KLA cases now before the International Criminal Tribunal for the Former Yugoslavia (ICTY). 
The pivotal moment, which saw the conflict in Kosovo reaching a critical point, occurred in March 1998 when the Serbian Security Forces launched a large offensive against Adem Jashari’s stronghold of Donji Prekaz. The offensive which involved the use of large and well armed force
 resulted in the deaths of fifty-eight people including eighteen women and ten children (under the age of sixteen) as well as a number of KLA fighters
. The Donji Prekaz offensive was part of series of three coordinated attacks on KLA strongholds in the Drenica region with the two other assaults occurring in the same period at Criez and Likosane been the subject of reports by Human Rights Watch and other NGO’s as well as investigations by the ICTY
. 

The official line pursued by the Serb government in order to vindicate Drenica offensives was that it had was essentially an anti-terrorist operation in response to attacks by the KLA on police in the region. Both witness testimony and forensic reports, however, suggest that the Serbian forces involved acted with malicious intent carried out arbitrary executions. 
‘All evidence suggests that the attack was not intended to apprehend armed Albanians, considered to be “terrorists” by the government, but, as Amnesty International concluded in its report on the violence in Drenica, “to eliminate the suspects and their families”

Indeed, several of victims were killed in a close range execution style and at least three were executed after surrendering
. The KLA of course is not without its share of blame, although it did seem to operate with a great deal more restraint. Similar to other self-proclaimed liberation movements it predominantly targeted Serbian Security. Officially prior to Drenica. While the KLA actions are no less reprehensible than those of the Security forces, they were more exacted for the purpose of forcing Serbian authorities out of the region
. The aftermath of the Drenica offensive was significant for three main reasons. 
Firstly, the support for the KLA grew throughout Kosovo and the membership of the organisation increased greatly. Secondly, the emerging crises in Kosovo final made the agenda of the international community. Finally, the escalation of the conflict in Kosovo threatened regional stability as both Albania and Macedonia (with a large Albanian population) were put under increased pressure to react. While the KLA, could on the evidence presented, have claimed a certain amount of legitimacy for its actions up to this point. This changed after March 1998 when their activities escalated to include the targeting of civilians both directly or indirectly. It is from the point in time that the cases involving the KLA currently before the ICTY have emerged. 
The intensification of the conflict and the atrocities committed by both forces resulted in over 700,000 refugees leaving Kosovo. At this point in the conflict a peace settlement in Kosovo became one of the primary objectives of the international community. The international community was hesitate, however, support calls for full independence for Serbian for Kosovo. During the Rambouillet peace talks the KLA accepted, autonomy from Serbia that would be guaranteed by NATO troops. 
The Serbian did not accept the agreement and continued to carry out offensives. It was at this point that the infamous NATO bombing campaign commenced, the aim of the campaign was reportedly to force Milosevic to accept the Rambouillet deal. The effect was the opposite instead of Milosevic capitulating to international demands, Serbian forces stepped up their campaign in Kosovo and it was during this period that the most egregious atrocities of the conflict took place
. Eventually, the international community was forced to commit ground forces to Kosovo and in June 1999 NATO forces entered Kosovo in order to enforce the peace. During this period though the KLA carried out a rein of revenge which saw much Serbian minority forced from Kosovo. The UN has since established a mission in Kosovo and while the fighting and violations of humanitarian law have receded, the region which is official an international protectorate still faces many challenges. 
‘[w]hile NATO bombing of Kosovo solved one problem (Serbian persecution of the Kosovar-Albanians) only to create others (Albanian persecution of Serbs, as well as the new relationship between Albania, Macedonia, Serbia and Kosovo itself). Just as the nation-building process is more recent and compressed in the Balkans, so ethnic nationalism remains stronger, and civic tradition more fragile than elsewhere.’

A synopsis of the conflict would indicate that the Serbian government not only reserves more responsibility for initiating and escalating the conflict than the KLA, but that the they carry the greater burden of liability for crimes committed in Kosovo both in terms of quantity and seriousness. The KLA however should not be placed on a pedestal, as the ideal liberation movement, as it to violated international law and human rights. It is this dilemma of how the liberation movements’ violations of international law have been dealt with the form crux of this paper. There are a number of questions, both moral and legal, arising from the above supposition
.
These include the classification of crimes committed by the KLA, the appropriate legal standards and principles that should govern trials and possible defence arguments that the KLA and its members can invoke. 
2.1 Legal Principles of the ICTY
The international community originally struggled to form an adequate reaction to the crises in the former Yugoslavia but when it did react it did so in manner which many did not expect and that breathed new life into international criminal law. As Richard Goldstone states

‘It came as surprise to the international community when in May 1993 the Security Council of the UN decided to establish the International Criminal Tribunal for the Former Yugoslavia (ICTY).’

When the ICTY was legally established by resolution 827 in 1993, it was so through the use of the Security Councils Chapter VII powers. One of key effects of this was that the Security Council had determined that the Tribunal would assist in restoring peace in the region, thus unlike other courts which operate primarily on the basis of dispensing justice  the ICTY is also charged with encouraging peace
. The document which gives the ICTY its character is the Statute which sets out its competencies and structure
. The Statue is supplemented by the ‘The Rules of Procedure and Evidence of the ICTY’ (Rules) which provides the minutae detail of conduct of all the ICTY’s proceedings. The rules were adopted by the Judges of the ICTY in order to enumerate the 

‘conduct of the pre-trial phase of the proceedings, trials and appeals, the admission of evidence, the protection of victims and witnesses and other appropriate matters’

These two documents therefore provide the bases for legal arguments made before the ICTY and require close examination, as to how, they apply some legal principles that are of particular relevance to the cases discussed in this paper
. 

The first article of the Statute sets out to confer jurisdictional competence on the Tribunal as to what crimes, what persons and over what time period it can exercise its powers. The answers to the above questions provided in Art 1 are: 

‘serious violations of international humanitarian law  committed in the territory of the former Yugoslavia since 1991’

These basic jurisdictional competences are then further expanded in proceeding articles. The competence over ratione materiae is contained in article 2 to 5, ratione personae in articles 6 and 7 and the ratione loci and ratione temporis in article 8. Articles 2 through 5 covers various crimes that the tribunal is empowered to deal with, these include:
Art. 2 Grave breaches of the Geneva Conventions of 1949

Art. 3 Violations of the laws or customs of war

Art. 4 Genocide

Art. 5 Crimes against humanity Crimes against humanity

All of the elements to the above acts are considered to form part of customary international law. This point is of vital importance as the statute gives the tribunal no power to create new offences thus it may only prosecute offences which have been established as customary law and placed within its jurisdiction
.  
Articles 6 and 7 which catalogue the elements of ratione personae strictly limits the Tribunals jurisdiction to natural person. Therefore, the individuals may only be prosecuted for crimes they are alleged to have committed and not for membership of any group or criminal organisation, nor can such groups be subject to prosecution. Article 7 illuminates the issue of individual criminal responsibility. The most important aspect been those person who are alleged to have

‘planned, instigated, ordered, committed or otherwise aided and abetted in the planning, preparation or execution of  a crime’
The article also deals with the issues of immunity from prosecution, command responsibility and superior orders. Article 8 finally addresses the matter of territorial and temporal jurisdiction this allows the Tribunal to try any crimes meeting the standards of Art. 2 through 5 allegedly committed on the territory of the former Socialist Federal Republic of Yugoslavia from the 1st January 1991. 
The remainder of statutes 34 articles deal primarily with the functioning of the Tribunal and it powers as apposed to the tribunal core legal principles. The more important of these Articles for the purpose of this paper are Articles 9, 10, 15, 21-26. Article 9 sets out the principle of concurrent jurisdiction between the tribunal and domestic courts. While both the tribunal and domestic courts share jurisdiction the Tribunal has primacy and may request a national court to defer its jurisdiction
. The principle of Non-bis-in-idem is provided for under Article 10 which states that no person tried before the tribunal may also be tried before a national court. The reverse situation, however, is far more qualified as a person tried before the national court may be prosecuted if they were charged with crimes of an ordinary character or the national court did not provide impartial or fair proceedings. Article 15 which has already been addressed empowers the Tribunal to develop its own rules of evidence and procedure. The main issues that arises here is whether or not the rules provide for the best form of judicial system this is areas still open to debate as one commentator states 
‘There have been attempts to create a more hybrid system, combining features from both the inquisitorial (civil law) and adversary (common law) systems. By and large this has resulted in a creature that is neither one nor the other and in many respects inferior to both’

These inferior qualities may cause doubt as to whether all the rights of the accused are fully protected if either they are their counsel are unfamiliar with the procedural principles of the Tribunal. 

Article 21 is of the utmost importance as it outlines the rights of defendant which must be respected in order of the Tribunal to adhere to the highest standards of intentional legal principles. Under Art. 21 the defendant has to the right to equality before the Tribunal, shall be entitled to a fair and public hearing for the crimes he is charged and the presumption of innocence. In particular the accused prompt trial. One of the more debated rights is that to represent ones self or legal counsel of ones own choice
. The rights of the accused and witnesses are placed against each other under Art 21 (4) e) which provides the accused with the right to examine witnesses against him while Art 22 which provides for witnesses protection including anonymity. The final right enjoyed by the accused is the right to silence which allows the accused not give evidence and retain the presumption of innocence.   

Having established the major principles that are enshrined in the Statues of the Tribunal in a general manner, it is particularly interesting to examine how these principles may effect the trials before the Tribunal. Thus, through the application of the above to particular cases it will be possible to thrash out the challenges encountered in attempting to ensure that defendants receive fair trials.  
3.1 KLA cases before the ICTY

It is a misnomer to analyse cases before the ICTY as involving the KLA or not as the Tribunal, lacks the mandate to go after groups and organisations and may only prosecute individuals. There is of course, however a connection between many individuals that are tried before the ICTY and organisations whether they have the apparatus of state of not that provide an insight not only to the illegality of the individual’s actions but of the organisations. There must be some questions raised therefore as to why the Tribunal does not have jurisdiction over political parties, administrative entities  or other legal subjects, which can in public opinion be found  guilty of acts and which certainly provided the apparatus for more complex crimes to be committed. 
Since it began operating in 1994, the ICTY has had 115 accused appear before it and as completed 35 cases leading to judgements been rendered for 55 individuals
. The accused have come before the ICTY in relations to each of the various conflicts that took place in the region. Although many of the earlier cases before the Tribunal involved the prosecution of Serbs for crimes committed accused from all parties or the conflicts are now been tried. The first such Kosovar-Albanian cases from the Serbo-Kosovo conflict have been those of Fatmir Limaj et al and Ramush Haradinja et al. These cases may come to provide much jurisprudence in how international law is applied to what liberation movements and how individual criminal responsibility overshadows that of legality or illegality of liberation or other similar movement in a conflict.    
3.1 a) Limaj IT-03-66

Fatmir Limaj, Haradin Bala, Isak Musliu and Agim Murtezi
, were first indicted by the ICTY in February 2003
. The original indictment was later amended without Agim Murtezi included. According to the Final Indictment the accused were all alleged of committing various crimes under the jurisdiction of the ICTY, while they were members of the KLA. Fatmir Limaj (aka Celike) was according to the indictment a commander in the Ushtria Climrimatre e Kosoves (UCK). In this position he was alleged to have responsibility for the operation of the Lapusnik area and the Prison Camp located in the municipality of Gologovac. His co-accused, Haradin Bala (aka Shala) and Isak Musliu, were also alleged members of the KLA. Bala was accused of been a commander/guard at the Lapusnik Prison Camp while Musliu was accused of been the KLA commander in the Lapusnik area as well as acting as a guard. 
In the statement of facts presented in the indictment it was stated that in early 1998 armed conflict had commenced between Serb forces and the KLA in Kosovo, after years of increasing tension. The KLA which operated as an organisation of armed resistance to Serb control, targeted Serb and Albanian civilians that it perceived as not co-operating with or resisting it and did so through the use of intimidation, imprisonment, violence and murder
. The Indictment alleged that Limaj and Musliu both had de jure and de facto command and control over KLA members operating the Lapusnik/Llapushnik Prison Camp and therefore had the authority to discipline and punish subordinates who committed breaches of military discipline and violations of international humanitarian law. 
It is alleged that they knew or had reason to know that crimes were about to be committed or had been committed by their subordinates and they failed to take the necessary measures to prevent such acts or to punish the perpetrators. KLA forces, under the command of Limaj and Musliu, unlawfully detained Serb and Albanian civilians for prolonged periods in the Lapusnik/Llapushnik Prison Camp. Limaj, Bala and Musliu participated in maintaining and enforcing the inhumane conditions in the camp. These conditions included lack of food and medical care, and participated in the torture and beatings of the detainees. 
Between late June and July KLA forces under the command of Limaj and Musliu are alleged to have beaten, tortured and murdered a number of Serb, non-Albanian and Albanian detainees at the prison camp. It is alleged that Bala and Isak Musliu participated in or aided the murder of a number of detainees during this time. When Serb forces retook the area around the Lapusnik/Llapushnik Prison Camp the KLA abandoned the prison camp. However, Bala and another guard marched approximately 21 detainees from the camp into the Berisa/Berisha Mountains were they were by Fatmir Limaj who gave orders to Bala.

Thereafter, Bala divided the detainees into two groups. One group of approximately nine detainees was released. The other group of approximately 12 detainees was marched by Bala, another guard and a third KLA soldier, to a clearing in the woods and were 10 of the detainees were shoot dead.
Each of the accused is held to be individually criminally responsibility for acts they were alleged to have committed in accordance with Art. 7 (1). As well the accused were held to be jointly responsible for violation of Art. 3 and 5, through the principle of joint criminal enterprise. Fatmir and Musliu were further held responsible for crimes committed pursuant to Art. 7(3) making them responsible for the acts of their subordinates. The following charges were made against the accused on the basis of the information provided in the indictment. 
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Fatmir Limaj was charge with:
Five counts of crimes against humanity and five counts of violations of the laws or customs of war.
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Haradin Bala was charged with:

Five counts of crimes against humanity and five counts of violations of the laws or customs of war.
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Isak Musliu was charged with: 

Four counts of crimes against humanity and four counts of violations of the laws or customs of war

3.1 b) Haradinaj IT-05-224
Ramush Haradinaj, Idriz Balaj and Lahi Brahimaj were all indicted by the ICTY in March 2005. Haradinaj (aka Smajl) is alleged to have been a commander of the KLA having overall command of the KLA forces in one of the KLA operational zones, called Dukagjin, in the western part of Kosovo bordering upon Albania and Montenegro. As the Dukagjin Operational Zone commander had control of eight brigades and associated subordinate units. His co-accused Idriz Balaj is alleged to be a member of the Kosovo Liberation Army and the commander of the special unit known as "The Black Eagles". Lahi Brahimaj is alleged to be member of the Kosovo Liberation Army and acted as the Deputy Commander of The Dukagjin Operative Staff or as the Dukagjin zone contact person to the KLA General Staff. Both Balaj and Brahimaj acted in a subordinate role to that of Haradinja from whom they received their orders. 
The statement of fact presented to the Tribunal similarly to that in the case Limaj states that a conflict existed in 1998 between Serbian forces and the KLA. In addition its notes that the area part of the area under Haradinaj’s control was of critical strategic importance for the KLA because it connected the KLA headquarters in the region the border with Albania, where the KLA received arms and supplies throughout 1998. That KLA forces mounted attacks on Serbian police targets in the Dukagjin region and also on a neighbouring camp of Serbian/Montenegrin refugees located in the village of Babaloc/Baballoq this lead to assault by the on Haradinaj’s compound which resulted in the death of a police officer. That forces under the de facto and de juro of Haradinaj, including the "Black Eagles" under the direct command of Balaj harassed, beat or otherwise drove Serbian civilian and Roma/Egyptian civilians out of these villages, and killed those civilians that remained behind or had refused to abandon their homes.

In the following months KLA forces under the command and control of Haradinaj in the Dukagjin zone were involved with many abductions and tens of civilians went missing. Between March and September 1998, at least 25 Serbian policemen were targeted and more than 60 civilians, Serbs and Albanians, were abducted and many of those were subsequently killed. 
As early as the second half of May 1998, a make-shift detention centre was established at these headquarters in Jablanica/Jabllanica. From this time until August 1998, at least 12 identified and four unidentified persons, all non-combatants, were detained, beaten and tortured there. One is known to have died as a consequence of the beating inflicted at the Jablanica/Jabllanica KLA detention centre. Others are still missing.
That after Serbian Forces retook some of the area under Haradinaj’s control a Serbian forensic crime scene team conducted an investigation and found at least 30 bodies or partial remains in the Radonjic/Radoniq Lake canal area, six bodies at Ekonomija Farm and at least three bodies on the road leading to Dasinovac/Dashinovc. Twelve of the remains that were recovered from the sites described above were identified by Serb authorities using traditional identification procedures. Some of the remains that were recovered from the sites described above remain unidentified although tests are still being conducted to attempt to establish their identity. These remains consist of the bodies of at least 22 individuals including two children. All of the remains show evidence of a violent death.

Similarly to the Limaj case each of the accused was charged has being individually responsible for having committed the crimes stated in the indictment pursuant to Art 7 (1). As well the accused were held to be jointly responsible for violation various Articles through the principle of joint criminal enterprise. The following charges are made against the accused on the information contained in the indictment.



 Ramush Haradinaj was charged with:
Seventeen counts of crimes against humanity and twenty counts of violations of the laws or customs of war.
Idriz Balaj and Lahi Brahimaj are both charged with:

Sixteen counts of crimes against humanity and nineteen counts of violations of the laws or customs of war.

3.2 b) Limaj and Haradinaj Legal Challenges 
The cases of Limaj et al and Haradinaj et al have both recently commenced before the ICTY
 and pose several questions of legal principles for debate, most notable, defendant’s rights and joint criminal enterprise. This section examines some principles of both substantive and procedural nature that are involved. 

The ICTY must at the pre-trial stage also establish that it has jurisdiction over the alleged crimes. This requires that in accordance with Art. 1 of the Statue the crimes were committed in the Former Yugoslavia from 1991 onwards. Certain crimes however also require additional elements of jurisdictional condition to be met. In both the cases cited the charges against the accused are pursuant to Articles 3, 5 and 7 of the statute. Therefore, the jurisdictional and other elements of these crimes must be satisfied before the ICTY. The existence of an armed conflict is a common element to all charges placed against the accused.

Article 3 of the ICTY Statue makes crimes recognised by common Art 3 (1) (a) of the Geneva Conventions judicable before the ICTY
. Prosecutions under Art 5 require the defence prove the existence of a widespread or systematic attack against a civilian population, the accused conduct was related to the widespread or systematic attack directed against a civilian population and the accused had knowledge of the wider context in which their conduct occurred. Art 7 pertains to the individual criminal responsibility of the accused and the forms involvement in the alleged acts. In order for the prosecution to be successful it must be established that all of the elements of the above articles have being met.

There are two main issues that the ICTY must resolve at the pre-trial stage in order to avoid them reoccurring throughout the trial. These are amendments of the indictment and the form of indictment. Regarding both, the ICTY needs to consider if the relevant Articles of Statue and Rules have been satisfied. 
‘Since the Trial Chambers must evaluate the evidence to determine the guilt or innocence of the accused in the light of the charges set forth in the indictment, it is important that the indictment conform to the technical legal requirements set fourth in the Statute, Rules of Procedure and Evidence and jurisprudence of the ICTY’

The procedure of amending the indictments before the ICTY has proved to be highly controversial as it has the potential to threaten the rights of the accused to fair and speedy trial. There is no provision in the Rules and Procedures of the ICTY that require amendments to be made only on the presentation of new facts or evidence
. Furthermore, Rule 50 provides that an amendment can be accepted after a Tribunal hearing as taken place. This hearing can take place at pre-trial or trial stage. Given that any changes accepted by the ICTY must be determined as not jeopardizing the right of the accused to the presumption of innocence, speedy trial and adequate time to prepare a defence.
The indictment against Limaj et al was substantively amended twice
. While the first amendment sought to remove Agim Murtezi from the indictment in light of new evidence, the second amendment sought to activate the principle of Joint Criminal Enterprise (JCE) against the remaining accused. By introducing the concept of JCE the Prosecutor was able to extend the number of charges against Musliu under Art 7 (3)
 and amend those against Limaj. The Prosecutor also added a charge of inhuman acts against all three of the accused. 
The arguments relating to the concept of JCE will be dealt with separately but the ability of the Prosecutor to make substantive amendments to indictments under poses a serious challenge to rights of the accused. It is of course impossible to say for certain why this was changed in favour of JCE except that the Prosecutors office may have felt they would have had trouble in establishing beyond doubt the structures of the KLA so as successful prosecuted against Limaj and Musliu for crimes committed in relations to command responsibility. 

This places the accused in the Limaj case, particularly Limaj and Musliu at a disadvantage as the threshold for proof on certain charges was reduced by the Prosecutor introducing the principle of JCE and as Musliu found himself charged with more crimes. Prior to this the Prosecutor had formed the indictment against Musliu on the concept of Command Responsibility. The Musliu’s defence counsel attempted to object to the prosecution amendment on the grounds that it 

"will adversely affect the fair and expeditious conduct of the proceedings and that immediate resolution of the matter by the Appeals Chamber will materially advance proceedings"

This objection which formed the basis of an interlocutory appeal was denied on the grounds that the amended indictment did

‘not involve an issue that would significantly affect the fair and expeditious conduct of the proceedings or the outcome of the trial nor for which, in the opinion of the Trial Chamber, an immediate resolution by the Appeals Chamber may materially advance the proceeding’

It seems rather perplexing that the ICTY has in making decisions on the amendments to the indictment, determined what defence objections are inappropriate and that these included objection on the grounds of the facts of the indictment
 and cumulative charging and relating to the quality of evidence to be presented at Trial. It would appear to this author that giving the increased number charges made against Musliu at such a late stage
 this decision should be subjected to further debate. It should be noted however that concerns as to the defendant’s right to prepare a defence have been satisfied, through the grating of a number of orders allowing an extension to the time for the defence to file their briefs
. 
The other matter which the defence was unable to challenge was that of the cumulative nature of some charges. Cumulative charges have normally being accepted by the ICTY under the Blockburger Test
, which allows a number of charges arising from the one fact provided each charge requires prove of different elements. Although the concept of cumulative charging is not explicitly recognised in the Statue or Rule and Procedure of the ICTY.   
‘Although the doctrine of lesser-included offences has not been recognised by the ICTY, the Chambers have consistently accepted the position of the Prosecution regarding multiple charges and held that the accused may be charged and convicted under different Articles of the Statue for the same conduct’  

The Trial Chambers have taken the view that cumulative charges are matter for sentencing and that what will be considered is the proven criminal conduct
. The ICTY’s acceptance of the Prosecutions use of cumulative charges means that the accused may be charged and convicted under different Articles of the Statute for the same acts
. The practice of using cumulative charges creates a serious challenge for the rights of defendants in both Limaj et al and Haradinaj et al as the defence must prepare to reply to each charge as well as elements of various crimes under different Articles. It therefore follows that the defence counsel should have the right to seek challenge the use of cumulative charges before the ICTY. The defendants in Limaj have already been affected by the prosecution amending the indictment and introducing the principle of JCE. While the indictments against Haradinaj et al have not being amended yet, JCE has being presented as crucial aspect of the Prosecutions case.   
The Limaj case also provides some jurisprudence with regards to evidentiary issues as well as an example of contempt of court before the ICTY. With regards to issues relating to evidence before the ICTY the relevant Rules are those from 89-98 which have been established to promote a fair and speedy trial. Under Rule 89 which sets out the general provisions dealing with evidence the ICTY may admit any evidence that may have a probative value and exclude such evidence if it poses a threat to a fair trial. This allows the admissibility of hearsay evidence before the ICTY
. This may be problematic as the author of evidence submitted under this rule will not appear before the ICTY thus limiting the right of the accused to carry out a cross-examination. While there are several other rules pertaining to evidence the one which is of particular important in Limaj et al. is Rule 92 Bis.
This rule seeks to establish the procedure surrounding the presentation of facts to the ICTY other than in the form of oral evidence. This allows the Chambers to admit the evidence of witness in written form provided the evidence does not refer to the conduct of the accused as charged in the indictment. There are a number of conditions that Chamber must ensure are fulfilled, these include that the statement included a witnessed declaration. 

On three occasions so far the matter of admitting evidence under Rule 92 Bis as arisen in the Limaj case. The first was decided on 15th December 2004
, the second on the 9th of March of 2005
 and the last XXXXXXXXX. This can be the focus of major debate as any evidence submitted under Rule 92 Bis cannot be subject to cross-examination and furthermore is strictly limited in its subject matter. 
In the first decision the Prosecution argued that none of the written statements that they sought to be admitted contributed any further proof of the alleged acts or conduct of the accused. The Prosecution also stated that the proposed evidence while concerning abductions by members of the KLA other than the Accused and that the statements would provide the relevant historical, political or military background. Furthermore, the Prosecution argued that the evidence would demonstrate the impact of the crimes alleged in the indictment on the victims and their families. The Prosecution addressed whether the witnesses should be called for cross-examination by asserting that written statements would not contain evidence relating to critical elements of the case.
The Defence counsel responds that while the evidence in question did not relate to the conduct of the Accused, it did relate to a critical element of the case against the defendants and to an important issue yet to be resolved. 
Furthermore, the defence counsel stated that the evidence was demonstrating proof as to the existence of the Lapushnik/Llapushnik Prison Camp and this is a central issue. 
Further argued that as it does not accept that an armed conflict existed in Kosovo during the period charged in the indictment this evidence which would address the emergence of the KLA and its presence and control of certain area were central issues in this case. The final facet of the defence counsels argument was that the 

‘statements are unreliable and that their prejudicial effect will outweigh their probative value as they include hearsay evidence and that with respect to several incidents the statements rely on information from the Serbian security forces the reliability of which is questionable’

The Chamber in discussing the fifteen statements that the Prosecution sought to have admitted, considered if they contributed towards proofing the acts and conduct of the Accused or whether the evidence within them was pivotal for the Prosecution case. The Chamber observes that most of the statements address questions and considered such common issues together in the context of the Prosecution case. The Chamber found that and that while the existence of the Lapushnik/Llapushnik prison camp is disputed by the Defence, only four of the written statements refer to this camp and that the parts of the statements referring to the fact of disappearance or kidnapping of the witnesses’ relatives do not purport to prove acts and conduct of the Accused. They are therefore admissible in principle. Furthermore, the relevant information provided was not of sufficient detail to identify the alleged kidnappers. Thus the statement could not prove that these kidnappers carried out acts that the Accused could be held responsible for or with whom one or more of the Accused could have participated in a joint criminal enterprise. 
‘Many of the statements lack specificity as to the alleged place of detention or other factors that may prove the responsibility of any of the Accused. In this respect, the statements cannot serve as a basis for establishing that the individuals who carried out the alleged kidnappings were under the effective command and control of one or more of the Accused’
. 
The Chamber on the basis of this discussion decided to provisionally, and subject to compliance with the Rule 92bis and deletion certain specific parts to admit certain statement. It further decided that several other statements could only be admitted subject to the Prosecution providing the opportunity for cross-examination or has corroborative of or cumulative part of other testimony given in person
. In the second decision made pursuant to Rule 92 bis the Prosecution proposed that the statement primarily concerned the kidnapping of Serbs by the KLA from a bus in Crnoljevo and, the existence of a KLA checkpoint in Crnoljevo. The Prosecution argued these matters were admissible as they relate to acts or conduct of the Accused.  The Defence Counsel did not object to this motion
. The Chambers after considered the application of Rule 92 Bis found that in favour of the motion as the

statement does not go to proof of the acts and conduct of the Accused and is not pivotal to the Prosecution case. It may therefore be admitted without cross-examination
.

The above demonstrates the delicate balance between protecting the rights of the accused in particular the presumption of innocence and to right cross-examine evidence with the pursuit of the truth that all parties are attempting to achieve in the case of Limaj et al. 
With regards to the case Haradinaj et al there is far only a small amount of jurisprudence thus far produced due to the recent commencement of trial. It would appear that many legal issues of a similar nature regarding the above rights of the accused will again form an important part of the case. One important conceptual element that is important in both cases is that of Joint Criminal Enterprise which will be discussed below.
4.1Joint Criminal Enterprise in Limaj and Haradinaj: A Step too Far 
The ICTY is in many ways a legal hybrid. It combines elements of common and codified law and is governed by its own unique rules and practices which it borrows in part from the various national systems. The Tribunal is also unique in that it has elements of criminal and human rights law. On the one hand the trials before the ICTY focus on the mens rea and criminal action of the accused as is the case with criminal law, while on the other hand it attempts to protect the rights of the accused and provide a forum for the victims to seek justice. This delicate balance is challenged by the use of the concept of JCE before the ICTY. There are a number of concepts that can be used to hold those in authority responsible for the acts of their subordinates the most widely known is command reasonability, however the concept of JCE has been used and accepted before the ICTY. This has proved to be controversial practice as it reduces the threshold of prove needed to prosecute. It is also problematic as being established not from the ICTY Statue but from a ruling of the Appeals Chamber which recognized it has implicitly falling within Statute which sought to provide the ICTY with jurisdiction over

‘all those who have engaged in serious violations of international humanitarian law, whatever the manner in which they may have been perpetrated, or participated in the perpetration of those violations’

This ruling is derived directly from Article 7 of the ICTY Statute which covers the concept of Individual Criminal Responsibility. In case of both Limaj and Haradinaj the Prosecution has evoked JCE in the charges against the lead defendants.   

‘The Prosecution alleges that each of the three Accused is responsible pursuant to Article 7(1) of the Statute for ordering, committing and aiding and abetting the crimes charged, as well as for participating in a joint criminal enterprise with the other Accused, other KLA soldiers and guards at the Lapushnik/Llapushnik prison camp’
 
‘The joint criminal enterprise came into existence on or before April 1998 and continued at least until September 1998. Its membership comprised Ramush Haradinaj, Idriz Balaj, Lahi Brahimaj and other KLA soldiers subordinate to them who were aware of its purpose and who participated in the execution of the crimes set forth in this indictment or who otherwise contributed to achieving the purpose of the joint criminal enterprise.’

It has now become common for the Prosecution to charge defendants especially those alleged to be in positions of authority with crimes forming part of JCE
. Joint Criminal Enterprise is a theory of liability, allowing individuals to be convicted of crimes that they did not physically commit. In order for JCE to be successful the Prosecution must prove that a group of people shared a common plan, design or purpose to commit certain crimes and that each of defendants took  part in some way in the common plan and that the defendants had sufficient intent to carry out the objective of the plans
.  Provided that the Prosecution is successful in establishing the elements listed the defendant can then be held liable for all crimes committed as part of the JCE’s common plan and with crimes that lacked intent before were foreseeable consequences of the realisation of the common plan. The ability to prosecute someone even a person holding a position of authority with crimes that they did not intend but which were ‘foreseeable’ is a dubious one to say the least. 
While the foundation given for JCE in the Tadic Appeal is based on individual culpability and seeking to prosecute the highest ranking officially. This objective is often problematic as Marston-Danner who notes 

‘the doctrine [JCE] has in practice strayed far from the focus on individual culpability that distinguishes the criminal law paradigm.’

Marston-Danner further notes that weakness of JCE before the ICTY is that no minimum standard of contribution as being established and therefore the scope of JCE applied to any given case before the ICTY could be expansive. Another aspect of JCE that has been commented on by Another is that the trial is no longer focused on the crimes committed but on the relationship between the defendants and whether these relations can be considered to form the basis of JCE. 
With regards to the cases above, JCE forms a major part of the Prosecution method. This was however certainly not the original method of the prosecution in Limja et al as in the originally indictment Command Responsibility and not JCE was the prosecutions method of convicting Limaj and Musliu. Given the reduced threshold of fact and the increased focus on intent needed to convict the defendants using JCE, suggests that JCE far from insuring the rights of the accused allows those defendants who were in positions of authority to be charged with an entire gamut of crimes, often committed by their subordinates. This was the purpose of Command Responsibility, which requires the proof of substantial intent and facts as to the defendants involvement with the crimes. Therefore, the use of JCE in place of Command Responsibility must be viewed critically and each case analysed carefully. 
This is all the more important when one considers the effect that substantive  international law such as that developed before the ICTY has on domestic legislation. JCE has a limited use to particular cases which are of a particularly grave nature. To use JCE extensively in order to not only increase the likelihood of conviction but to increase the number of crimes the accused is charged with poses a major threat to the essential nature of international justice. The prosecutors at the ICTY should use JCE in the most serious cases and to prosecute those in the highest possible convictions. The reason for this is to limit the extent to which domestic legal systems would use JCE. While the ICTY is subject to international scrutiny and its use of JCE is often carefully monitored, this is not the case for national systems.  As Marston-Danner noted  

‘Human rights advocates may applaud when an international court uses an expanisive version of JCE doctrine to hold particular defendant liable for the range of crimes … they may wish the doctrine had been more carefully defined when it is later used by national governments to suggest that all persons who provide any sort of support to a terrorist , however loosely defined becomes liable for crimes committed by its members’ 

Expanding upon this point it would seem that JCE should not be used to prosecute any defendant where Command Responsibility and other legal concepts would provide conviction of the crimes, especially as many commentators would have problems if JCE were to be applied in a similar manner at a national level. The idea that legal concepts applied in gaining prosecutions before a national court or international court are not accepted as interchangeable because the burdened of proof is reduced or shifted so much before the two as to undermine the fairness of the legal system is one which must be rejected. One of the basic features of the law is that it treats all people equally, therefore both the defendants and the victims before an international court are entitled to the fairest possible proceedings and thus only legal concepts which are transferable between the international and national legal system should be accepted. This is not the case with JCE and therefore it should either not be used at all or so limited that it may be permitted to acceptable as concept before national courts.  
4. 2Conclusion
The cases of Limja et al and Haranidaj et al in many ways break new ground for the ICTY and for international law as they involved the prosecution before an international court, crimes committed by an ‘liberation movement’. The problems encountered and precedents set by these cases may well provide much substantive law for how crimes committed by other similar groups around then world might be dealt with. There are however a number of issues that have note being satisfactorily resolved as of yet. Chief among these is the extenuating circumstances in which the KLA was formed and operated. The KLA was formed as a reaction to the provocative actions of the Serbian government in Kosovo and as a reaction to the human rights violations suffered by Kosovar-Albanians. These facts contribute to the establishing the atmosphere of hostility and fear that must have existed between the Kosvar-Albanian population, the Kosvar-Serbs and the Serbian Authorities. While these facts do not reduce the seriousness of crimes committed by the KLA especially in 1998, they must contribute as mitigating circumstances. Secondly is the nature of the KLA itself, the KLA is large and diverse group which had no command structure until 1998. This command structure was very limited and the organisation often functioned on regional or clan basis rather than through rigid command structure. This, therefore, must limit the scope of command responsibility regional levels as there was no real functioning central command. The KLA experienced a massive growth in membership in late 1997 and 1998. It would be impossible to prove that all or even a substantial proportion of this membership shared the same common intent that is required for many of the charges laid out in ICTY indictments. This does not mean however that certain small groups did not operate with a common plan or objective in mind and that these groups carried out their actions with sufficient intent and purpose. Therefore these well-organised groups, which perpetrated the most serious crimes should be the focus of the ICTY and the prosecution should seek to charge them with crimes committed through the well established doctrine of command responsibility rather than the more questionable JCE.
Bibliography

International Documents:
1. The Charter of the United Nations 

2. The Statute of the International Criminal Tribunal for the Former Yugoslavia

3. The Rules and Procedure of Evidence for International Criminal Tribunal for the Former Yugoslavia

4. The Statute of the International Criminal Tribunal for Rwanda

5. The Statute of the International Court of Justice 

Books:

1. Abrahams F. Humanitarian Law Violations in Kosovo (Human Rights Watch New York 1998)

2. Ackerman J.E & O’Sullivan E. Practice and Procedure of the International Criminal Tribunal for the Former Yugoslavia (Kluwer Law International London 2002)

3. Bassiouni M.C & Manikas P. The Law of the International Criminal Tribunal for the Former Yugoslavia (Translational Publishers New York 1996)

4. Gideon B. & Schabas W. International criminal law developments in the case law of the ICTY (Martinus Nijhoff Publsihers Boston 2003)

5. Glenny M. The Balkans 1804-1999: Nationalism, War and the Great Powers (Granta Books London 2000)
6. Fletcher G.P Basic Concepts of Criminal Law (Oxford University Press Oxford 1998)

7. Jones J.R.W.D The Practice of the International Criminal Tribunals for the Former Yugoslavia and Rwanda (Translational Publishers New York 1998)

8. Kilp A. & Sluiter G. Annotated Leading Cases of International Criminal Tribunals (Intersentia New York 2003)

9. Knoops G.J Defenses in Contemporary International Criminal Law (Transnational Publishers  New York 2001)
10. May R. & Tolbert D. (eds) Essays on ICTY Procedure and Evidence (Kluwer Law International London 2001
11. Mertus J.A Kosovo: How myths and truths started a war (University of California Press, Berkeley )

12.  Mazower M. The Balkans: From the End of Byzantium to the Present Day’ (Phoenix Press London 2002)
Journals:
1. Ellis M.S ‘The Consequences of the Kosovo Conflict on Southeastern Europe’ 34 Int’l L. 2000
2. Akhavan P. ‘Beyond Impunity: Can International Criminal Justice Prevent Future Atrocities’ 95 Am.  J. Int’I L. 2001 

3. Zyl-Van P. ‘Reality Demands: Truth and Justice after Kosovo’ 39 Colum. J. Transnat’l L. 2000-2001

4. Maogoto J. N ‘Presiding over the Ex-President: A look at Superior Responsibility in Light of the Kosovo Indictment’ 7 Deakin L. Rev. 2002 

5. Villmoare E ‘Ethic Crimes and UN Justice in Kosovo: The Trial of Igor Simic’ 37 Tex. Int’l L.J. 2002

6. Fraser J.M. ‘The Former Yugoslavia’ 53 Int’l J. 1997-1998

7. Malone L.A ‘Book Review: Kosovo: How Myths and Truths Started a War’ 22 Hous. J. Int’l L. 1999-2000

8. Glenny M. The Fall of Yugoslavia 3rd Ed (Penguin Books London 1996)
9. Hedges C. ‘Kosovo’s Next Masters?’ 78 Foerign Aff. 1999
10. Abrams J. ‘The Atrocities in Cambodia and Kosovo: Observations on the Codification of Genocide 35 New Eng. L. Rev. 2000-2001
11. Goldstone R.J ‘The Role of the United Nations  in the Prosecution of International War Criminals’ 5 Wash. U. J. L. & Pol’y 2001
Cases:
Tadic IT-94-1

Talic
Milosevic  (IT-02-54-T)

Delalic

Haradinaj
Limja

Naleteilic

Martinovic
� Haradinaj is alleged to have been the KLA commander for the Dukagjin Zone throughout the period of the conflict the ICTY is dealing with. After the conclusion of the conflict Haradinja joined the Kosovo Protection Corps (KPC) a force created by UNMIK in order to integrate KLA units under the international administration. He later left the KPC and founded a political party and was elected Prime-Minister of Kosovo a position which he currently holds.





� ICTY case number IT-03-66 





� ICTY case number IT-04-84


� Glenny M. The Balkans 1804-1999: Nationalism, War and the Great Powers (Granta Books London 2000) hereafter Glenny 2000





�These conflicts often arose from issues which were entirely separate from those between Serbia, Slovenia and Croatia. Furthermore these conflicts often originated from historic tensions that had previously existed  between various ethic communities within the Yugoslavian Ferderation. 





� The intitial plan which was brokered by the international community, known as the VOPP in response to the Serbo-Croat conflict rested largely on resolving the question of Bosnia-Herzegovian Republic which both the Serbians and Croatains laid claims to following the breakup of the Yugoslava ferderation (notable the independece of Sloveian and Croatia). This plan, however, failed to get support of Muslim dominated Bosina government and Bosina-Serbs ethic group. The collapse of the VOPP furthermore was preceded by the outbreak of a conflict between Muslims and Croats within the disputed Bosinia terrotory. Thus, the international community had failed to make peace and had been lack luster in enforcing the peace agreements.   


�The vast majority of the fighting between 1993-95 took place in the territory of Bosnia-Herzegovina between elements of the Croatian and Serbian armies as well as armed ethic groups from within the region (these groups included Bosnian-Croats, Bosnian-Serbs and Bosnian-Muslims). Both the Serbian and Croatian ethnicities received support from their respective ‘mother states’. 





� The Dayton Accorded resulted in the creation of a Bosnian-Croat Federation which controlled 51 per cent of Bosnian territory and the Republika Srpska (Serbian Republic) which controlled the remaining 49 per cent. However three armies one from each of the three ethic groups were allowed to continue to operate in the Bosnia territory. Thus the territory is effectively remains an international military protectorate with two autonomous territories.  


� ‘Although there was talk of the war in Bosnia ‘spilling over’ into Kosovo, the two situations are not the same and have had very little influence on each other.’ Fraser J.M. ‘The Former Yugoslavia’ 53 Int’l J. 1997-1998 p792 hereafter Fraser





� Ibid





�Malone L.A ‘Book Review: Kosovo: How Myths and Truths Started a War’ 22 Hous. J. Int’l L. 1999-2000


�The large Albanian population in Kosovo makes the provinces future of particular interest to Albania, which has stated that it wishes to see Kosovo and other areas within the Balkans with an Albania majority unified with it.  The majority of Kosovars hold the position of wanting full independence from Serbia. Any solution to the Kosovo question must be developed; cognisant of the fact that ethic Albanians in Macedonia as well as those in Kosovo needs to be addressed. 





� Glenny M. The Fall of Yugoslavia 3rd Ed (Penguin Books London 1996) hereafter Glenny 1996





� The Kosovo Liberation Army also know as the Ushtria Climitare e Kosoves in Albanian.





� Villmoare E ‘Ethic Crimes and UN Justice in Kosovo: The Trial of Igor Simic’ 37 Tex. Int’l L.J. 2002 hereafter Villmoare


� Taking from an interview carried out by Chris Hedges with a KLA member in Geneva. Hedges C. ‘Kosovo’s Next Masters?’ 78 Foreign Aff. 1999 hereafter Hedges


� ‘As tensions between the two communities spiralled downwards, in 1998 the Kosovo Liberation Army (KLA) began to engage in armed attacks against Serbian targets, and the Serbs responded with the destructions of Albanian villages, executions of Albanians, and other acts of terror’  cited in Abrams J. ‘The Atrocities in Cambodia and Kosovo: Observations on the Codification of Genocide 35 New Eng. L. Rev. 2000-2001 hereafter Abrams





‘On the evening of Monday 22 April 1996 … [T]here Serbs lay dead, the first murder victims of the Ushtria Climitare e Kosoves-the Kosovo Liberation Army (KLA). In the next hour, there were three more attacks in different parts of Kosovo’ cited in Glenny 2000 See Supra note 1





� While the KLA are alleged to have committed this crime some commentators believe that it may well have been an incident organised by the Serbian government in order to heighten tensions between the two communities.  





�Abrahams F. Humanitarian Law: Violations in Kosovo (Human Rights Watch New York 1998) hereafter Human Rights Watch 1998


�See Supra Note  11 Hedges 





� Ibid


� The force which took part in the attack on Donji Prekaz was made up of Serbian police and Special Secuirty Forces and was equiped with Armoured Personnal Carries, light artirelly inculding a 20 mm antiaircraft cannon and heavy and light arms. 





� Adem Jashari entire family except for an eleven-year-old girl were killed in the assault. Independent sources reported that twenty-two of those killed were KLA fighters who had offered armed resistance during the attack by the security forces.  





� The Drenica offensives by Serbian forces in 1998 were the focus of reports by Amnesty International and the Humanitarians Law Center and were reported in the press.  





� See Supra Note 13 Human Rights Watch 1998 


� ‘Adem’s neck had been slit, probably after he had died of multiple bullet wounds. Shaban, his elderly father with whom I had spent the afternoon, lay not far away. There were 51 corpses, 20 of them members of Jashari clan, many of them shot in the head at close range’ See Supra Note 11 Hedges 





� ‘It (the KLA) never made any attempts to usurp property, to destory property that belongs to others; it did not abduct or massacre innocent childern, women or elderly. We are at war with the Serbian police and military, as well as other Serb paramilitary formations’  statement from KLA commander cited in Supra Note 13 Human Rights Wacth 1998


� ‘As the NATO campaign proceeded, Serb forces stepped up their campaign of terror, ultimately resulting in the mass expulsion of approximately one million people and the execution of some ten thousand.’  See Supra Note Abrams





� Mazower M. The Balkans: From the End of Byzantium to the Present Day’ (Phoenix Press London 2002) hereafter Mazower 





� ‘The complexity of the conflict poses two sets of issues. The first set is factual: who did what, to whom, when, where and why? The other set consists of legal problems pertinent to the characterisation of the conflict; the relationship between different participants in the combat processes; the relevance of these different participants, i.e army, paramilitary, militia, police and armed civilians; the measure of control exercised by the army over these other units; and the hierarchical relationship between participants and the senior military and political leadership’  See Bassiouni C.M & Manikas P The Law if the International Criminal Tribunal for the Former Yugoslavia’ (Transitional Publishers New York 1996) hereafter Bassiouni 1996


� Goldstone R.J ‘The Role of the United Nations  in the Prosecution of International War Criminals’ 5 Wash. U. J. L. & Pol’y 2001 hereafter Goldstone 2001





�‘The Security Council could come to this determination only be making the crucial link between peace and justice. The Chapter VII powers could not have been used to establish the Tribunal without recognising it as a mechanism for restring peace in the former Yugoslavia’  Ibid 





�‘[t]he Statute, can determine the administrative structure necessary for the proper functioning of the Tribunal.  Second, the Statute embodies 





� Article 15 of the Statute of the ICTY


� It should be noted that both the Statute and the Rules are based on well established legal principles and do not as such empower the Tribunal to form to new international criminal law but to function within the existing international criminal law.  The two maxims that illustrate this principle of legality which overides every aspect of the Tribunal are nulla poena sine lege (no punishement without law) and nullum crimen sine lege (no crime withour law).  





� Art. 1 Statue of the ICTY 





� Art 2 


‘(a) wilful killing;


(b) torture or inhuman treatment, including biological experiments;


(c) wilfully causing great suffering or serious injury to body or health;


(d) extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly;


(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;


(f) willfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;


(g) unlawful deportation or transfer or unlawful confinement of a civilian;


(h) taking civilians as hostages’





� Art 3


 (a) employment of poisonous weapons or other weapons calculated to cause unnecessary suffering;


(b) wanton destruction of cities, towns or villages, or devastation not justified by military necessity;


(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or buildings;


(d) seizure of, destruction or willful damage done to institutions dedicated to religion, charity and education, the arts and sciences, historic monuments and works of art and science;


(e) plunder of public or private property.





� Art 4 


‘2. Genocide means any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such:


(a) killing members of the group;


(b) causing serious bodily or mental harm to members of the group;


(c) deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;


(d) imposing measures intended to prevent births within the group;


(e) forcibly transferring children of the group to another group.’





� Art 5


(a) murder;


(b) extermination;


(c) enslavement;


(d) deportation;


(e) imprisonment;


(f) torture;


(g) rape;


(h) persecutions on political, racial and religious grounds;


(i) other inhumane acts.





� See Decision on Application for Leave to Appeal in Delalic et al (IT-96-21-AR72.5) October 15th 1996


� ‘At the root of primacy is a demand for justice at the international level by all States and constitutes the first step towards implementation of international judicial competence. The rule enhances the role the Prosecutor in giving him a right to move for transfer of competence and to the International Tribunal the option whether to exercise its discretion to secure competence for itself’  See Separate Opinion of Judge Sidhwa on Deision on Defence Motion for Interlocutory Appeal on Jurisdiction Tadic (IT-94-1-T)





� Ackerman J.E & O’Sullivan E Practice and Procedure of the International Criminal Tribunal for Former Yugoslavia (Kluwer Law International  The Hague 2000) p110


� See Reasons for Decsions on the Prosectution Motion Concerning Assignment of Counsel Milosevic  (IT-02-54-T) April 4th 2003


� ICTY General Information (22/03/05)


� See Indictment of  Lijma, Bala, Musliu and Murtezi (IT-03-66-I). However Agim  Murtezi was later droped form the indictment by the prosectures office and subsequnetly released. 





� All of the accused were arrested on various dates in February 2003 and appeared before the ICTY on the 20th of that month. 





� Second Amended Indictment Limja et al (IT-03-66-PT)


� On the basis of individual criminal responsibility (Article 7(1) of the Statute of the Tribunal) and on the basis of superior criminal responsibility (Article 7(3) of the Statute) 





� On the basis of individual criminal responsibility (Article 7(1) of the Statute) with:


� Limja trial stage proceeding commneced in 2004 and the prosectution case is in its thriteent week at time of writting. The Haradinaj case is currently at its pre-trial stage at the time of writting. 


� The element of these crimes require a nexus between the armed conflict and the criminal acts or omissions and that the victims were persons taking no active part in hostilities, including members of the armed forces who had laid down their arms and those placed hors de combat.





� May Essays on ICTY procedure and evidence p124 





�See Decision Naleteilic & Martinovic IT-98-34-PT 





� Limja et al IT-03-66-I and IT-03-66-PT an corrigendum under Rule 73 was further accepted to the Second Amended Indictment. 





�Musliu was added to charges against Limaj pursuant to Art 7 (3).  


� Decision on Musliu Application  for Certifiaction to Appeal Decsions on Prsoectutions Motion to Amend the Amended Indictment’ IT-03-66-PT


� Ibid


� Kvocka Decsion, Krnojelac decision, Celebici





� ‘The amendments were only sought some eight months after the accused had been held in custody. See Decision on Prosecution to Amend the Amended Indictment 12 Fed 2004 IT-03-66-PT





� Decision granting leave to reply and enlargement of time 27 Nov 2003 IT-03-66-PT


    Decision on Defence application for extension of time to file pre-trial briefs 25 Feb 2004  IT-03-66-PT


    Decision on Defence application for extension of time to file pre-trial briefs 24 May 2004  IT-03-66-PT


    Decision on Defence application for extension of time to file pre-trial briefs and order filing expert   reports and notice under rule 94 Bis 7 May 2004 IT-03-66-PT


    Further Order on Application for extension of time 21 April 2005 IT-03-66-PT


    Order on Extension of Time 2 May 2005 IT-03-66-PT





� This test has developed from Blockburger v United States it the concept is referred to civil law as ‘substantial ne bis in idem’ see Tadic and Delalic


�Tadic  





�May Essays on the ICTY  Procedure p133 





� Under 89 (c) it appears that ‘hearsay’ evidence is admissible if it is determined to be relevant and probative. This is consistent with the prevailing European view, and is less restrictive than the rule in US federal courts’ Bassiouni 


� Public Version of Decision on Prosecutions motion for provisional admission of witness statements under Rule 92 Bis 13 October 2004 IT-03-66-T





� Decision on Prosecutions motions for provisional admission of written evidence in lieu of viva voice testimony pursuant to Rule 92 Bis 9 March 2005IT-03-66-T


� Public Version of Decision on Prosecutions motion for provisional admission of witness statements under Rule 92 Bis 13 October 2004 IT-03-66-T





� Ibid


� ‘The Trial Chamber decides: 


A. (1) Provisionally, and subject first to compliance with the Rule 92bis (B) procedure, that it will admit in evidence written statements of (a) L-13, but not paragraph 4 on page 3 of his present statement which commences “Rahman also told me …” and concludes “dangerous man;” 


(b)L-37, but not – in paragraph 6 of his present statement—the passage commencing with “Based on what I heard” to the end of paragraph 6; and


 (c) L-84, but not paragraphs 20, 42, 43 and 54 of his present statement; 


(2) The Admission of the written statement of L-84 is subject to that witness being called by the Prosecution for the purpose of cross-examination; 


(3) The Admission of the written statement of L-37 is subject to that statement being corroborative of or cumulative on other viva voce testimony; and 


(4) The Admission of a written statement of each of these witnesses is not intended to preclude the Prosecution calling any one or more of them with a view to seeking to lead evidence additional to that contained in the written statement.’ Ibid


� Joint Response by Accused Fatmir Limaj, Haradin Bala and Isak Musliu to Prosecution’s Third Motion for Provisional Admission of Written Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92bis Dated 11 November 2004





� Decision on Prosecutions motions for provisional admission of written evidence in lieu of viva voice testimony pursuant to Rule 92 Bis 9 March 2005 IT-03-66-T


� Tadic 





� Limja 


� Harandija 





� 88 Minn. L. Rev. 53 2003-2004





� Decision on Dragolujb Ojdanie’s Motion Challenging Jurisdiction Appeals Chamber  21 May 2003 IT-99-37-AR72 





� 98 Am. Soc’y Int’l L. Proc. 186 2004
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