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‘The proposition [is] that Human Rights are held equally by all persons simply by virtue of being human; that they go beyond the basic rights of life and liberty to include cultural, economic, social and political rights essential for the maintenance of human dignity’

Abstract:

This paper sets out to critically examine the extent to which the Irish government has fulfilled, or failed to fulfil, its’ legal obligations to realise the right to education as expressed in National and Regional legalisation, and International Human Rights Conventions
. The paper will first establish a working definition of education and will provide a brief analysis of the contemporary structure and legislation of the Irish education system. The paper will highlight the key issues of concern, from pre-school to higher education, but will pay special attention to Secondary and Tertiary education as well as to the rights’ of particular groups to realise their right to education. 

Using the Strengths, Weaknesses, Opportunities and Threats (S.W.O.T) analytical framework, the success and failure of the State at all levels of education shall be comprehensively examined. The S.W.O.T analysis will be divided into four sections. The Strengths sections will examine the legal and policy development which support and further the right to education. The Weaknesses section will examine the failure of the State to fully realise its legal duties and scrutinize the gaps between theory, policy and practice. The Opportunities section will seek to identify policies that the State could implement in order to further realise the right to education. The Threats section will focus on the increasing globalisation and commodification of education and Irish States response to this challenge.  

The issue of commodification of education will be examined in the international context, in relation to the confrontation that exists between education as a human right and traded service. In particular the role of the World Trade Organisation (WTO) which is including education under the General Agreement on Trade in Services (GATS) will be critiqued in this section. The paper will conclude by reviewing the primary Strengths, Weaknesses, Opportunities and Threats of the realisation of the right to education and propose some developments that could be implemented at the national and international level, to guarantee the innate ‘public good’ nature of education. 

‘This education and these studies exist for their own sake’-Aristotle

1. Introduction:

The first task that must be undertaken is to establish what we mean and understand ‘education’ to be? Following on from that we can determine what it’s purpose(s) is and who benefits from it? Moreover, who controls it and pays for it needs to be examined. The answers to these questions will inevitably play into this critical analysis as these are broad philosophical questions that strike at the very heart of the right to education. 
1.1 The Nature of Education? 

The classic view of the nature of education was stated by Aristotle (above) in Book VIII of Politics. Developing this view it can be argued that the purpose of education is not simply to bring about personal enrichment for the direct participants in education, but to ensure the enhancement of society, and the combined human intellect through developing the abilities needed to participate in the general discourse of society
. In general terms this leads to the general betterment of the entire human race. Developing this philosophical approach it must be asserted that education leads to a systematic enquiry into the nature of things which are intrinsically valuable and to partake in education should be the most fulfilling activity available to human beings. Thus, the classic purpose for education is in essence, to ensure that all human are equipped with the basic tools to participate to the fullest of their abilities in society, to ensure pursuit of knowledge free of external bias, to create the highest possible communal knowledge to best facilitate the development of the human race. If this is the purpose of education it then becomes clear that both the direct participants and society in general benefit and contribute to it. 
Therefore, it would seem natural that if society is one of the primary receivers of the benefits of education, that the State through its democratic framework should control the delivery of education and guarantee the right to education. 

While there are many sub-categories within education
, this paper will use the term ‘education’ to reflect the authors’ general understanding of education as presented in the definitions below. Where a particular sub-category is the focus of the paper the appropriate adjective will be used and a brief definition provided. 

‘[Education] Is a journey of guided discovery where we are supported, nurtured and loved in our natural quest to learn about ourselves, our culture and the world, as we grow and develop our talents, personality and well-being and discover our real purpose in life is our contribution to others’

This ‘soft’ definition combined with the ‘hard’ definition more closely focused on level of attainment reached in the formal education system, offers what the author considers to be the most appropriate characterization of what is meant by education within the Irish Education System. 

‘[Education] Means a program(s) to develop and promote the training, general knowledge, or academic, technical, and vocational skills and cultural attainments of individuals in a community or other given political area. These programs may be conducted by schools, including preschool activities and child care centres, college, universities, schools of the mentally or physically disabled, educational radio and television stations, libraries, museums or through the use of information technology’

The debate as to the nature of education is not merely a philosophically one, but affects the development of education in a legal and rights based context. In the Universal Declaration Article 26 on the right to education describes education as;

‘directed to the full development of the human personality and to strengthening  of respect for human rights and fundamental freedoms’

Thus, it would be erroneous to simply state that there is an obligation on States to provide for the right to education as there is also an equally explicit obligation to provide for a certain type of education, one that is based upon the philosophy of ‘journey of guided discovery’
. Therefore, in analysing the States obligation in realising the right to education, the philosophical approach of that State to education must also be factored in. 

Thus, the right to education, was recognised in the Universal Declaration, and has been the subject of many successive human rights conventions. 

‘Education shall be free, at least in the elementary and fundamental stages. Elementary education shall be compulsory. Technical and professional education shall be made generally available and higher education shall be equally accessible to all on the basis of merit’

The international community’s interest in pursuing the realisation of the right has been extremely slow. Apart from the establishment of UNESCO
 in order to advance cooperation between States in education and culture, the U.N. remained passive with regards to ensuring States meet their obligation to provide education. This changed with the adoption of a resolution
 that gave the Commission on Human Rights (CRH) a clear mandate to deal with the right to education. The CRH then appointed the first Special Rapporteur on the Right to Education (SRRE) and this has lead to a great deal of debate and activity on the subject. The adoption of resolution 1998/33 and creation of the SRRE, formally acknowledged the need for ‘the right to education’ to be actively developed within reports and complaints system of the United Nations. 

The ‘right to education’ differs from ‘education’ because it seeks to place education within a wider social, political and economical sphere rather than see it as a stand-alone process
. This distinction is best illustrated through an analogy. If in state X, there is an education system and programs that meet the definition laid out above, then that State is said to have a good education system. However if the right to education is limited, the State is in violation of its human rights duties and has failed to deliver education as a right.  This should also apply in reverse to the State which successively provides the right to an education but does not meet the philosophical goals of the right to education.  

Thus it must be understood that the right to education leads us to be concerned with determining  who has access to the education and under what conditions, and secondly to see if the education itself reinforces or contradicts the human rights obligations of the State. Furthermore, Katarina Tomasevski
 states that the core aspects of the human rights approach are
‘the need to make the right to education visible in two key areas. Firstly, in human rights, by reinforcing the comprehensiveness of education as civil, political, economic, social and cultural right. This has also facilitated redressing the proverbial neglect of economic and social rights. And, secondly, the right to education had to be made visible in education.’

The right to education can be examined through two parallel methods. The first is to use the components implicit in the right to education such as the right to access, literacy, equality, employment, development etc.
 The second method is to use Tomasevskis’ four A’s, these are Availability, Accessibility, Acceptability and Adaptability
. Under the four A’s methodology, it is relatively straightforward to assess how a state meets its obligation to the right of education. Does the state make education readily available to its people, does that state place guarantees on the accessibility of the education? Does the State actively promote a high standard of education through both regulation and provision and finally does the state actively engage in developing the education to meet the changing needs of the individual, society and economy? The human rights approach to education, under the above methodologies obviously creates an element of conflict with the economic or market approach especially under the acceptability and adaptability criteria. 

‘The State, through its involvement in education, seeks to achieve a range of aims, in particular those concerned with economic prosperity, social well being and a good quality of life for all citizens, within a democratically structured society. The State’s role in education is underpinned by the principles of pluralism and diversity of individual need for education, of equality and the elimination of educational disadvantage, and of partnership between all the interests in the development of new policies.’

2. The Irish Education System 

2.1 Historical Introduction:

The Irish Education system developed in a manner which makes it distinctive within Europe. When the Free State
 was established in 1922, the Minister for Education had responsibility for three systems of education, primary, secondary and tertiary
. This responsibility was however exercised in a manner unique to Ireland
, as the State neither established schools or employed teachers at any of the three levels
. The decision to maintain the pre-independence legislative framework as the basis of law in the Free State and the manner in which the right to education was ascribed in the 1937 Constitution impacted greatly on the States role regards education. In the first instance no major legislative initiatives were undertaken regarding education until the late 1990’s
 and in the second the State was absolved of the duty to actually manage the education system in a direct manner
. 
The responsibility of providing education instead became function of the Catholic Church which remained the main stakeholder in primary and secondary education until recently. This of course meant that the education was greatly influenced by the Church’s philosophy and objectives. The effect of both of these on the realization of the right to education in a contemporary setting will be examined in the Strengths and Weakness section below.

The historic environment in which primary and secondary education developed in Ireland is worth noting as it has had a lasting affect on the structure, success and failure of realizing the right to education. The States hands-off approach to education was no doubt infulanced by the writings of Pearse
 and personalities like O’Rahilly and McNeil
. The lack of enthusiasm for direct State involvement in education was in part due to the general lack of trust in the machinery of the State, due to the experience of population under British rule. 

The role of the Religious orders in providing education was another major disincentive to increased State involvement for two reasons, the first being fiscal and the second being moral. The Free State was in no position to provide either the capital or current expenditure required for primary education out of the public purse thus it was seen as financially responsible to subside Religious managed and delivered education. 
With regards the moral, O’Rahilly among others argued that State involvement in education would limit the liberal and neutral influence of the State and place far too much power in the hands of the State. 

The result of this was that the State subsided education provided in religious schools which formed the vast majority of the primary and second level schools. Sean O’Connor former Secretary General of the Department of Education noted that this system was successful one although there were some occasional differences between the churches, teachers and State. There was however one major deficit noted by O’Connor and that was the almost total exclusion of lay people from involvement in management and direction schools
. Thus the Irish education system continued to be under the decisive influence of the church at primary and secondary level until the 1960’s when parents, teachers and the State increased their involvement
. 

More recently the education system in Ireland has undergone a process of change at all levels in response to the new demands placed on it. The momentum for change continues to be driven by increasing demands for, and expectations from education by various groups. The legal environment in which the education system functions is still however characterised by specific, and often conflicting, constitutional rights and duties for parents, children, denominational owners of schools and the State, which continue to be addressed by through the introduction of contemporary legislation
. 
‘The aim of the Department is to ensure the provision of a comprehensive, cost-effective and accessible education system of the highest quality as measured by international standards. The mission statement of the Department is directed towards an education system that will “enable individuals to develop to their full potential as persons and to participate fully as citizens in society, and, contribute to social and economic development”.

2.2 Structure of Education System: 
2.2 a) The Minister and Department:

The Irish education system is essentially centralized with the overall responsibility and administration for education lying with the Minister and Department of Education and Science (DES). There are, however, elements of localised management at first and second levels and Higher education institutions are autonomous statutory bodies. Despite its centralised nature, a very large number of decisions are taken locally, that is, at school or college level. The Minister for Education is responsible for the introduction of legislation relating to education which implemented by the Department. Prior to 1998 the system largely operated under Ministerial regulations
. 

The Department sets the general regulations for the recognition of schools, effectively controls the curriculum and the public examination system and establishes rules and regulations for the management, resourcing and staffing of schools, and negotiates teachers’ salary scales. The Department also exercises a detailed control function, particularly in budgetary matters, within the vocational sector In addition the DES has an overview function in relation to certain higher level institutions and is directly responsible for negotiating overall funding levels for designated institutions under the Higher Education Authority.

2.2 b) Pre-Primary Education:

While there is no national system of pre-primary institutions
, the DES is the largest provider of pre-primary services is the through early enrolment in primary school system
. In addition to the provision for children in these infant classes in primary school, the DES funds some specific pre-primary services.
2.2 c) Compulsory Education:

The law requires that children attend school between the ages of 6 and 16 years. Full-time compulsory education is therefore of ten years’ duration. Primary education in practice covers a period of eight years (4-12ysr) after which the majority of pupils transfer to secondary schools. The last three years of compulsory education are usually spent in the Junior Cycle of second-level education which normally brings the child up to the age of sixteen at which stage they are no longer legally obliged to attend school. While are a number of education and training programmes available there is no compulsion on anyone over the age of sixteen years to participate in any of them, although the vast majority continue to the Senior Cycle or to one of the other programmes.

2.2 d) Primary Education:

‘The three general aims of primary education as outlined in the Primary Curriculum (1999) are as follows:

· to enable the child to live a full life as a child and to realise his or her potential as a unique individual. 

· to enable the child to develop as a social being through living and cooperating with others and so contribute to the good of society. 

· to prepare the child for further education and life long learning.’

The vast majority of the 3,157 primary schools are, in effect state-aided parish schools, having been established under diocesan patronage and the State gives explicit recognition to their denominational character.

 'respects the diversity of values, beliefs, languages and traditions in Irish society and is conducted in a spirit of partnership between schools, patrons, students, parents, teachers and other school staff, the community served by the school, and the State’.

In addition there are 109 primary schools that are Special Schools. There are approximately 68 privately owned Private Primary Schools that are not part of this system but they offer broadly a similar type of education as primary schools. In response to local demand, Primary schools may be established in which pupils are educated through the medium of Irish there are 118 such schools catering for approximately 23,000 pupils. There are 25 multi-denominational primary school represented by the Educate Together organisation. These schools have been established in response to parental demand, and receive State support on the same terms as denominational schools. 

Primary Education at national level is continually administered from the Department of Education and Science. A book of Rules and Regulations for Primary Schools with many updates which are communicated usually via circular letters to school boards of management, gives specific directions to school authorities. The Education Act, 1998 is the legal instrument for the operation of primary schools. 

The curriculum is laid down from the centralised administration. One of the functions of the DES inspectorate is to ensure adherence to the rules and to the teaching of the curriculum. The work of the (DES) at primary level including special education, school transport and Irish language publications accounts for more than 40% of the total net voted expenditure on educational services.

2.2 e) Secondary Education

The last three years of compulsory education usually take place through the Junior Cycle in one of the main types of second-level schools: Secondary, Vocational, Comprehensive/Community Colleges. The three types of second-level schools offer a broadly similar, comprehensive programme during the three-year junior cycle leading to a common State examination, the Junior Certificate. Parents are free to choose the type of second-level school for there children. This diversity of choice is reflected in the 2000/01 figures for school enrolment. 

‘In 2000/01 57% of pupils attend Secondary Schools, 28% attend Vocational Schools, 15% attend Community and Comprehensive Schools. Education is free of charge in the latter two types of schools and also in those Secondary Schools participating in the scheme of free education. The remaining Secondary Schools (about 5%) charge fees.’

While traditionally facilities for certain subjects such as metalwork, woodwork, (materials technology), and technical graphics are more usually available in the State-funded schools (vocational and comprehensive/community) and the provision of modern languages, art, music, drama, home economics, has traditionally been more widespread in secondary schools. In recent years, there has been increasing crossover between the two and the broad consensus has emerged that every second-level school should attempt to offer a comprehensive curriculum, providing a broad balance between academic and vocational subjects.
All three types of schools, secondary, vocational, comprehensive/community, are centrally administered from the DES. The DES gives recognition to secondary schools, sanctions secondary buildings, registers the full-time teaching staff, allocates the funding for set numbers of teachers in schools, sanctions appointments, controls school grants, decides curricula related to public examinations and controls the allocation of timetables in the school week. In the course of its general administration the DES interacts with the main representative bodies in secondary education, although the level of interaction with student groups remains noticeable weak. 

2.2 f) Third Level: 

The State third level education system is essentially binary and encompasses the university sector and the technological sectors all of which are autonomous and self-governing but are substantially funded by the State receiving over 70% of their income from the State. The Higher Education Authority (HEA) facilitates the funding and accountability between the State and the Universities
 and acts as the DES agent regards planning and policy development in third level.
While the third level sector has expanded dramatically in terms of numbers over the past thirty years the funding and legislation of the sector have been lagging behind. The lack of legislative development was corrected somewhat through the Universities Act 1997 which provides a modern legal framework for Ireland’s seven universities. This framework has increased representative governance structures and more democratic structures within the universities are guaranteed by the Act. There is provision for improved accountability, quality and transparency for all activities in the universities. The legislation framework also sets out to preserve academic freedom and respects the diverse traditions and institutional autonomy of each university. The Department retains a direct link with ‘colleges of education’ of which there are seven and decides the number of applicants to be accepted in the primary teacher training each year.

University Sector:

The range of faculties, departments and subjects varies from university to university. At the colleges of National University of Ireland, the duration of study for the first degree, the Bachelor’s degree, in Arts and Humanities, the Social Sciences, Law and Commerce/Business Studies, is (with some exceptions) three years. 

Cognate degrees would generally be of four years’ duration at Trinity College, University of Limerick and Dublin City University. Several of the Universities also have specialised centres for particular subject and some have also established links with specialist colleges which normally offer professional education.  

Institute Technology:

These Colleges provide a comprehensive range of courses ranging from second/level craft apprenticeship programmes right through to two year Certificate, three year Diploma and four year degree programmes in the applied fields of Engineering, Science (including Computer Science) and Business Studies. Several of the I.T’s also have specialised centres for particular subject and some have also established links with specialist colleges which normally offer professional education.  

Private: 

In recent years, a considerable number of independent private colleges have also developed. These are all fee-paying colleges and they do not receive any direct state aid. As such students attending them may not receive the same level of State support in attending them. Some of these colleges have quasi-university status in that they confer degrees and diplomas sometimes validated outside the State. However, an increasing number of diplomas and degrees are being validated by the Higher Education and Training Awards Council. There is a considerable lack of legislation pertaining to this high growth sector and if not addressed this will no doubt cause problems in the short term
.

2.3 Conclusions: 

The description of the education system above is of course limited to the three main sectors, as well as pre-school and private education. The information gives a brief overview of each system in general and it should be noted that there may be certain anomalies e.g. Colleges of Music or other specializations which do not fit clearly into any one system. Another area which has is not addressed above is that of adult education and life-long learning. These initiatives can generally be divided into two groups, the first are adults who left education before completing the compulsory or senior cycle and the second are those returning to education normally in order to gain further training and skills for their work. With regards the first group these people are normally facilitated within the primary or secondary system through targeted programs. The second group has traditionally consisted of members of the workforce partaking of evening courses usually facilitated by the local Vocational Education Committee (VEC). As such while the government plays a role in the various forms of adult education through developing national policy and providing funding, the system tends to be managed on local level. In general it can be asserted that the Church was dominant stakeholder in education for the first fifty years of the State and that the rate of change during this period was slow. However the State and other stakeholders have become more involved in the last twenty years, this activity is illustrated by the raft of new education legislation which has come into existence and has gone someway to modernize the education system and realizing the right to education. More detailed information on the various aspects of the current education system is provided in Irelands’ national reports to the Eurydice education network. These reports present the structure and various programs undertaking regards education at all levels
. 

3. SWOT Analysis

Given the unique origins of the Irish education system and the significant legislative advancements that have been made recently, it is appropriate that a review of the right to education in Ireland is undertaken at this time. Furthermore, it is clear from most contemporary writings that several groups in Ireland have still not realised their right to an education that meets their needs or rights as laid down by either national or international law. In the following sections, this paper will seek to explore the experiences of the right to education of three groups; travellers and non-nationals, children with special needs, socio-economic disadvantaged.  While using the SWOT analysis to examine the experiences of each group, the paper will also scrutinize the right to education in the widest possible context as often the failure to provide the right to one group is manifest of greater failings within the system to respect human rights of all within the system. The analysis used in this paper will be modelled along the four A’s of Availability, Accessible, Acceptable and Adaptability.

‘Primary education is founded on the belief that high-quality education enables children to realise their potential as individual and to live their lives to the fullest capacity as is appropriate to their particular stage of development’

3.1  Strengths 

As an economically prosperous, developed and democratic country, Ireland is in an ideal position to deliver on its national and international human rights obligations. Ireland has also ratified all the major international human rights covenants, has adopted much European law and has also developed an expanding range of national legislation that seeks to deliver a greater level of human rights. Thus Irelands’ obligations under human rights law at international, regional and national levels can be regarded as one of its greatest strengths towards the realisation of the right to education. 

3.1.1 The Right to Education in International Law: 

The right to education, although something of a late developer in terms of the human rights enumerated in the Universal Declaration
, has a substantial grounding in a range of international human rights texts
. The Right to Education is established on an international level, primarily in the ‘International Bill of Rights’
.  Furthermore, the right to education is developed in other texts of a varying legal nature, such as recommendations, declarations, frameworks for action and charters. All of these texts involve varying levels of obligations, commitments and pronouncements by state parties. The obligations form the highest legal standards for state parties and come in three forms. The obligation to respect, protect and fulfil. It is worth noting that the obligation to fulfil incorporates both an obligation to facilitate and an obligation to provide
. 

Education and the Universal Declaration:

The inclusion of education as one of the thirty rights enumerated in the Universal Declaration is a clear indication of the importance attached to it. Article 26 not only protects the right to education but in paragraph 2, the form of the education is alluded to, ‘Education shall be directed to the full development of the human personality and to strengthening of respect of human rights and fundamental freedoms…’. This reinforces the concept of education as defined at the beginning of this paper; that is that it goes far beyond the economic empowerment of individual. Therefore, States who have ratified the Universal Declaration, should not only ensure that education is provided as a right but that it meets the standards prescribed in para 2. Another aspect of Article 26 that has the potential to pose problems to the right to education is that right of the parent to choose the kind of education. 
‘Parents have a prior right to choose the kind of education that shall be given to their children’

When the Universal Declaration was drafted, the notion of child rights had not yet developed and up until recently, children and even young adults have been on the periphery of the education debate although they were often the principle receivers of the education. Similar attitudes manifest themselves in the other legal texts and the Irish Constitution. Clearly such a clause has both negative and positive aspects but any contemporary reading of it should be placed within the context of the Convention of Rights of the Child, which came into force in 1998. It could be argued that even that best education system does not realise the subjective elements of the Article 26 namely para 2 of the Universal Declaration outlined above. There are important elements of the Article that are easily determined such as the duty of the State to ensure that 

‘Everyone has the right to education. Education shall be free, at least in the elementary and fundamental stages.  Elementary education shall be compulsory. Technical and professional education shall be made generally available and higher education shall be equally accessible to all on the basis of merit.’

These form clear objectives that State must meet. However, it is clear that in Ireland, despite this, there have been no explicit school fee’s charged at the primary level, that parent and community contributions are still sought; and that at an individual level hidden costs such as uniforms, books and transport add to the cost of education. The phrase ‘at least in’ also suggests that where the State has the means the cost of education beyond elementary stages should be borne by it. While Ireland in recent years certainly has had the exchequer funds to increase its funding to education thus reducing community and individual commitments, it has not, of yet embraced this opportunity.. 

The concept of ‘elementary and fundamental stages’ of education is one that may also be debated. What was considered elementary and fundamental in 1945, may sixty years later  be totally inadequate for realisation of other rights that are reliant on a certain level of education. Therefore, it is clear that States must continuously reassess what the elementary education needs of their population are and develop their education systems to meet this. Overall, while the Universal Declaration certainly marks a launch point for the right to education in international law; it suffers the disadvantage of diplomatic compromise, views which are now out of date and having been drafted by developed nations whose educations systems, while varying greatly, were substantially developed and in which the right to elementary education at least was in general already realised. 

Education, the ICCPR and the ICESCR:

The International Convention on Civil and Political Rights, while not directly covering the right to education further develops the caveat stated in Art 26 para 2  of the Universal Declaration, relevant to the moral and religious education of children. 

‘The State parties …. undertake to have respect for the liberty of parents …. …. to ensure the religious and moral education of their children in conformity with their own convictions.’  

While this right has a limited applicability to the topic of the right to education, it should be noted that many ‘private’ primary, secondary and tertiary institutions emerged due to certain religious groups exercising this right
. While the ICCPR has only limited coverage over the right to education it is widely accepted that education is necessary to realise many of the rights bestowed be the ICCRP
.    

The International Covenant on Economic Social and Cultural Rights is the most important of the three texts forming the ‘bill of rights’  with regards the right to education
.  The right to education provided for under Articles 13 and 14, of the ICESCR is extensive and covers the various types of education from primary education to higher education
.  Article 13 reiterates the purpose of education stated in the UD ‘directed to the full development the human personality…’. Furthermore, the Committee on Human Rights (CHR) in its General Comment no.13 (GC13) stated that the purpose of education in Art 13 was also extended to cover a sense of dignity, participation and understanding. 
 ‘.. article 13 (1) adds to the Declaration in three respects:  education shall be directed to the human personality’s “sense of dignity”, it shall “enable all persons to participate effectively in a free society”, and it shall promote understanding among all “ethnic” groups, as well as nations and racial and religious groups.’ 
 

The Committee made an important additional interpretation on the scope of the purpose of education, which went far beyond those laid out in the ICESCR. In essence the committee recognized that the objectives of education should be extended to include elements not explicitly stated in the ICESCR but found in other international text such as the World Declaration on Education for All (Jomtien, Thailand, 1990) (Art. 1), the Convention on the Rights of the Child (Art. 29 (1)), the Vienna Declaration and Programme of Action (Part I, para. 33 and Part II, para. 80), and the Plan of Action for the United Nations Decade for Human Rights Education (para. 2)
. The rationale for the committee in recommending that States ensure their education programs satisfied these additional objectives was that ‘these new elements are implicit in, and reflect a contemporary interpretation of article 13 (1)’
. In addition to increasing the recognised objectives of education, Article 13 places emphasis on the realisation of free education at primary, secondary and higher level. 

‘Art 13 (2)

(a) Primary education shall be compulsory and available free to all

(b) Secondary education in its different forms…, shall be made generally available and accessible to all by every appropriate means, and in particular by the progressive introduction of free education.

(c) Higher education shall be equally accessible to all, on the basis of capacity, by every appropriate means, and in particular by the progressive introduction of free education’

This provides a notable marker for protecting education as a right rather than promoting it as a ‘service’. The views of the Committee on the right to free education at all levels are indisputable. The committee re-affirms in the case of primary, secondary and higher education, that it must be free in accordance with their interpretation of ‘Free of charge’ as stated in General Comment 11. 

‘7. Free of Charge

The nature of this requirement is unequivocal. The right is expressly formulated so as to ensure the availability of (primary, secondary, higher)
 education without charge to the child, parents or guardians. …. … Indirect cost such as compulsory levies on parents (sometimes portrayed as being voluntary, when in fact they are not), or the obligation to wear a relatively expensive school uniform, can also fall into the same category’

The primary difference between free primary education and secondary and higher education relate to the realisation of the removal of fees in any form. While primary education must be made free to all effective straight away, the only exception is a State which ratifies the convention, which has to draw up a plan to bring in free primary education with a fixed number of years
. The case for secondary and higher education is that this must be progressively realised. This in reality allows for states to delay the implementation of free secondary and higher education, on the grounds that they do not have the resources to meet the cost or that they are developing a plan that has not yet been realised to introduce free education.

The other area where the CHR provides a useful interpretation in the context of this paper is on the role of academic freedom and institutional autonomy. While these are not explicitly mentioned the committee asserts that academics and students must be free to pursue, develop and transmit knowledge and ideas, through research, teaching, study, discussion, documentation, production, creation or writing.  Furthermore, members of the academic community should be able to express freely opinions about the systems in which they work and to participate in professional or representative academic bodies. The committee also stresses the duties that must be undertaken by academics and students such as the respect for the academic freedom of others and to ensure fair discussion, and the inclusion of alternative views on certain topics. This supplementary interpretation has significant implications for institutions or individuals that offer education as a service as they must protect academic freedom as well as meet the other obligations
. 

The extension of the right to education in the ICESCR is contrasted with the two caveats included in para 3 and 4 of the Article 13. The first of these restates the rights of parents to choose ‘the moral and religious education’ for their children
. The second has both a negative and positive effect and is related to the freedom to establish educational institutions. 

          ‘Art 13 (4)

 No part of this article shall be construed so as to interfere with the liberty of individuals and bodies to establish and direct educational institutions, subject always to the observance of the principles set forth in paragraph 1….conform to such minimum standards as may be laid down by the State.’  

A limited interpretation of this paragraph is that it clearly sets out to protect the ability of religious and other groups to establish educational institutes that serve to meet their right to education without undermining the purpose of education. A broader interpretation is that this allows for educational institutes to be established as commercial or private enterprises which do not seek to develop ‘the human personality’ or serve to undermine attempts by the state to meet its obligation to provide education
. 

Education in International Human Rights Law:
The right education as enumerated in the ‘bill of rights’ can be considered generally applicable. That is that it establishes obligations of the State to all its’ people in the field of education. There are, in addition to the general application, a number of specific areas that are covered in other documents and oblige the State parties to pay particular attention to the right to education of certain groups. The first of these is the Convention on the Elimination of all forms of Discrimination Against Women. In accordance with the CEDAW all State parties are obliged to 

‘take all appropriate measures to eliminate discrimination against women in order to ensure to them equal rights with men in the field of education’

Eight particular areas are then further developed such as parity between men and women in access to education, access to the same education, the elimination of gender stereotyping within the curricula, equal opportunity to obtain financial support, equality of access to lifelong learning, reduction of females non-completion rates, equal opportunity in physical education and, finally, provision of information on health, family well-being and family planning. 

Other provisions of international law prohibiting discrimination in relation to the right to education include Article 5 (e) (v) of the Convention on the elimination of all forms of discrimination CERD and UNESCO Convention against Discrimination in Education. The inclusion of such an extensive right to education in the CEDAW and CERD is further indicative of the power of education to correct inequalities or to further enforce equalities and exclusion. 

The Convention on the Rights to Child, which is also one of the most recently adopted international human rights convention (1990)
, offers the most detailed provision on the aims and objectives of the right to education in Article 29 (1). It also places the provision of the ICESCR and UD in more contemporary context, as well as stating several clear objectives, which are to be progressively realised. 

‘a) Make primary education compulsory and available free to all.

 b) Encourage development of different forms of secondary education, including general and vocational education, make them available and accessible to every child, take appropriate measures such as the introduction of free education and offering financial assistance in case of need;

c) Make higher education accessible to all on the basis of capacity by every appropriate means:

d) Make educational and vocational information and guidance available and accessible to all children;

e) Take measures to encourage regular attendance at schools and reduction of drop out rates’
 

The right to free and accessible education in the CRC is extended to include secondary education and access to higher education is to be based on merit. This marks a significant increase of responsibility on the State. Furthermore, the objectives, of education as specified in the CRC, include a respect for various cultures, the environment, develop civic participation and understanding of human rights. 

There can be no doubt, given the above, that the content, objectives, and right to education is continuously evolving at an international level to such an extent that the right is now far more developed than fifty years ago. It is clear, however, that the right to education as prescribed in international human rights law in 1945 still remains aspirational today when the deliver of those rights is ascertained at the State level and this is certainly the case in Ireland as will be now shown.  

3.1.2 The Right to Education in Regional Law:

The right to education is specifically mentioned in several regional human rights systems. It is the European system that is applicable to Ireland and must be examined to understand the regional obligations of the Irish State in regards to education.  The primary text in the European system is the Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). The ECHR, which shares many characteristics with the Universal Declaration, was ratified in 1950 has provided the backdrop to the majority of human rights development within Europe, including the Charter of  Rights of European Union which forms part of the Draft Constitutional Treaty. 

Although the right to education is not explicitly mentioned in the ECHR the relationship is analogous to that between education and the ICCPR, whereby the right to education allows the realisation of many other rights that depend upon education. Education was however included in Article 2 of the Protocol to the Convention that was adopted in 1952.

‘No person shall be denied the right to education. In exercise of any functions which it assumes in relation to education and to teaching, the State shall respect the right of parents to ensure such education and teaching in conformity with their own religious and philosophical convictions’
 

While certainly establishing the right to education Art 2 does not specify the manner, in which ‘access to education’ shall be guaranteed.  The Article is also open to criticism as it fails to include any mention of the minimum level of education to be attained and does not place any specific obligation on the State that would prevent the charging of fees or the manner of educational provision. The second part of the Art 2 addresses the right of the parents however the State has only to respect the right for parents with regards to religious and philosophical convictions. 

The ECHR and Protocol I, while setting down an important regional standard, have tended toward open-ended phrasing, that rather than placing obligations or objectives on the State allow individual States to claim the attainment of the right as self-defined. The ECHR also has many strengths as it provides equal cover to all person within its jurisdiction without excemption, thus extending the obligation of States to provide the for education for asylum seekers, refugees and non-nationals. One of the major advancements made for the human rights included in the ECHR and its Protocols was that they became are fully justicable and that cases pertaining to them could be taken to the European Court of Human Rights (ECtHR) which had the power to provide binding decisions to the State party. Therefore, the right to education under the ECHR, unlike international conventions, provides case-law on the right to education in Ireland. One major question arising from the ECHR is what practical and effective measures the States should take, if any, to realise the right to education. Kilkelly
 states that under the principles demonstrated Airey v. Ireland
 that the State must do more than simply refrain from taking measure which limit the right to education. Furthermore, Kilkelly asserts that reading Article 2 in conjunction with Article 14 (non-discrimination) provides the basis for the argument that the State must take positive actions for children who have special educational needs. In such cases the State cannot rely on the ‘lack of resources’ argument as the ECtHR will consider the cases on the grounds of proportionality to consider if the State as done all that is reasonable to met its obligations. 

The ECHR and Protocol I has had significant impact on the right to education in Ireland especially since the ECHR has now been formally adopted as national legislation under the ECHR Act 2003. The affect of the ECHR on the right to education is clear in a number of particular areas such as non-discrimination, religious education, sex education and education in detention. These areas have each provided case law on the right to education in Ireland that will be addressed in the next section. While the right of children to education has been exercised under the ECHR before the ECtHR there is little case law involving adults and the right to education this area will no doubt develop in the future as formal education becomes a continual process. 

Draft Constitutional Treaty 

The other major regional document that should be considered is the Draft Constitutional Treaty (DCT). Although the DCT has yet to be ratified by all members of the European Union it still offers an indication as to how the right to education is continually developing. 

‘1. Everyone has the right to education and to have access to vocational and continuing training.

2. This right includes the possibility to receive free compulsory education.

3. The freedom to found educational establishments with due respect for democratic principles and the right of parents to ensure the education and teaching of their children in conformity with their religious, philosophical and pedagogical convictions shall be respected in accordance with the national laws governing the exercise of such freedom and rights.’

The right to education under the DCT is considerably different from the ECHR. In the DCT the right to education includes access to vocational training and lifelong learning. This marks a considerable departure from the traditional concept of education found in the UD in 1948. There has been much debate as to the merits of paragraph two which reduces the right to free compulsory education to a possibility rather than a State of obligation. This raises serious questions over the real commitment by the drafters of the constitution to education. A new parental right is also enumerated beyond those of philosophical and religious beliefs which is pedagogical convictions. 
While providing a greater level of right to the parents, this clearly places greater demand for either a more diverse education system at the States’ expense or more diversity of education which can be availed of by parents. The difference being that the State no longer carries the burden for meeting the diverse educational needs of its population directly but shall merely permit the establishment of schools to meet those needs which may be public or private. 

The right to education in the DCT therefore holds little advancement from a human rights perspective besides the extension of education to lifelong learning and vocational training. More important than the DCT are the policies currently been followed by the European Union which pose major challenges to the human rights concept of education. This includes the supportive position of the E.U within the WTO framework for the liberalisation of certain aspects of what has become know as ‘the education market’. 

‘The Member States of the European Union are working towards an ambitious set of goals, encompassed in a process also referred to as the “Lisbon Strategy”. The ultimate aim of this process is to make the European Union the “most competitive and dynamic knowledge-based economy in the world, capable of sustainable economic growth with more and better jobs and greater social cohesion” by 2010.’

There is little help found in many of the EU’s education policies to support a right to education beyond primary level and a great deal of focus would appear to be on tailoring the education system to the job market which by its very nature reduces the accessibility, acceptability, adaptability and purpose of education
. 
The primary example of this is the Lisbon Agenda this policy pursues an human-capital approach which seeks to mould education solely towards economically relevant knowledge, skill and competences to the determinant of human rights based values. 

Several groups
 have noted that recent developments in the implementation of the Lisbon Objectives have supported this strong tendency that is leading to the neglect some important elements of the process, namely sustainability and greater focus on social objective. These social objectives should be based on commonly shared values such as democracy, justice, tolerance, solidarity, social mobility and equality. There can be no doubt in the view of the author that at present the main objectives been pursued through the Lisbon Agenda are not these and relate instead to economic objectives, this view is supported from recommendation of the Kok report published in 2004
. These issues will be analysed further throughout the paper and in threats section in particular. 
3.1.3 The Right to Education in National Law:  
‘All students, regardless of their personal circumstances, have a right of access to and participation in the education system, according to their potential ability. The achievement of full equality of access, participation and benefit for all students will entail positive intervention at all levels in favour of those minorities who experience particular difficulties’
 
There is little point in establishing the content and context in which the right to education exists in international human rights law without examining how that right is realised in national legislation and case law. While Ireland is one of over a hundred States to have a direct reference to the right to education in its constitution
, the constitutional right to education is not necessarily reflective of the international human right to education. The Irish constitution, not unlike that of many other States, fails to guarantee against violations of the right to education and other economic, social and cultural rights. Unlike the civil and political rights that are protected from State violation, the provision on education considers the right to education as a duty of the State but carries no provision as to the failure of the State to deliver that right. Article 42 of Bunreacth Na hEireann (Constitution of Ireland) is rather extensive and makes provisions related to rights of parents and children, private educational establishments and the minimum level of education to be obtained. 

‘Article 42

1. The State acknowledges that the primary and natural educator of the child is the Family and guarantees to respect the inalienable right and duty of parents to provide, according to their means, for the religious and moral, intellectual, physical and social education of their children.

2. Parents shall be free to provide their education in their homes or in private schools or in schools recognised or established by the State.

3.1 The State shall not oblige parents in violation of their conscience and lawful  preference to send their children to schools established by the State or to any particular type of school designated by the State.

3.2 The State shall, however, as guardian of the common good, require in view of            actual conditions that the children receive a certain minimum education, moral, intellectual and social. 

4. The State shall provide for free primary education and shall endeavour to supplement and give reasonable aid to private and corporate educational initiative, and the, when the public good requires it, provide other educational facilities or institutions with due regard, however, for the rights of the parents, especially in the matter of religious and moral formation.

5. In exceptional cases, where parents for physical or moral reasons fail in their duty towards their children, the State as guardian of the common good, by appropriate means shall endeavour to supply the place of the parents, but always with due regard for the natural and imprescriptible rights of the child.’

The constitutional provision on education has proved a rich source of jurisprudence since its conception in 1937. The cases have served to develop many key areas that have arisen such as the right to free primary education
, the States obligation to provide education
, quality of education
, and control of education
. Upon examination of Article 42 it is clear that there were a number of factors that were influential on the drafting process. 

Article 42.1 

The influence of the Church, that was at the time the primary provider of education, at primary and secondary levels, along with the long established right of the parent to custody and control of their children, is reflected in Article 42.1
. This first paragraph is reflective of the general idea that is prevalent throughout Art. 42 that the State assists in providing for primary education rather than becoming directly involved. As Farry
 has asserted, parental rights were often used as balance to the States obligation to provide education and were manipulated by both the Church and State. The Church, by citing the right of parents, was able to maintain control of the primary education from the State, while State argued that that parents as a body could influence, but not decide on specific education matters
. Despite this ‘turf battle’ between Church and State, the provision as enacted in the 1937 Constitution has been demonstrated to be very useful in securing the right of parents to provide the education of their children in accordance with their own believes. While there were several cases which indicated the validity of parental rights, it is the judgement of Dixon J. in the Blake case that is particularly lucid.
“It is clear that any attempt to restrict or fetter that right [of the parent] would be contrary to the solemnly declared policy and conception of the community as a whole and therefore such as the courts  established under the Constitution could not and would not lend their aid to … a provision such as the present could only operate, as an inducement to the parents and a form of indirect pressure on them to change the religion of their children from what themselves professed or had adopted and in which they had baptised the children.’ 

Art. 42.1 therefore clearly guarantees the right of the parents to decide on the type of education for their children and is in accordance with similar rights prescribed in international law and when read together with the remaining paragraphs does not limit the States obligation to ensure a certain minimum level of education is obtained by children. There are however, issues of a contemporary nature that pose unique challenges to establishing the right of education, that are examined in detail by Farry
. One that has a particularly important affect on the human rights aspect of education is the definition of the ‘family’. 

The constitutional meaning of ‘the family’ was interpreted by Murnaghan J. as being one based on the family as founded on the institution of marriage
. This clearly proves problematic to family units other than those based on marriage and the right of their children to education. While it was argued that non-married family units should not be treated any differently than those based on marriage with regards the right to education
, it was not until the ruling of the European Court of Human Rights (E.Ct.H.R) in Keegan v. Ireland
 that the matter was revised. The judgement of the court was very clear that ‘the family’ was not limited to those ‘families’ based on marriage and that the bond between child and parent was of greater importance. Closely related to the meaning of the family, was the role and duty or the parents.

With regards this issue, there were initially some legislature and constitutional clashes with the Supreme Court holding that section 10 of the Children Act 1941 was invalid and repugnant, as it derived the right of parents of children who had been taken into the care of the State to resume control of their children. This has been revised by contemporary legislation
 that provides for the issuance of emergency care orders placing a child under the care of the State for up to eight days. The issue of parental responsibility and State intervention has still not been fully dealt with. In particular there are many problems that continue to arise with regards the parents of children of the traveller community and those in need of special education or who are in the care of the state including juvenile detention. These issues will be discussed below.  

Article 42.2
The meaning of this article would appear to be straightforward and has been validated by the Supreme Court
 that determined that the Article served 

‘expressly to secure to parents the right to choose the nature of the education to be given to their children and the schools at which such education is provided’

This right is tempered by Art. 42.3.2 that provides the State with the role of guardian of the common good and thus empowers the State to ensure all children receive a certain minimum level of education. Thus, despite there being a wide choice of education for parents to chose from, in theory, as Glendenning’s
 study proves Art. 42.3.3; the historical development of the education system has limited parental choice in reality
. 

Article 42.3.1

This article may be seen as an extension of the above as it extends further rights to the parents in so far as the State cannot oblige them to send their children to a school in violation of their conscience. It is important to note that Art. 42.3.1 goes beyond religious denomination. Indeed Farry states that 

‘“Conscience” is normally thought of as ingrained moral value of the right and wrong or of what is fair and just’ 

This article can be read as placing the State under the obligation to ensure that there is a diversity in the type of educational establishments in the State so that it can guarantee that all children receive a ‘certain minimum education’ while also guaranteeing the right of the parents to chose the type of education or school. It would therefore appear that there is at least a partial obligation on the State to fund a diversity of educational initiatives. The right of parental choice is of particular importance to children from  minority groups as well as those in need of special education and the manner of vindicating the constitutional rights above will be discussed in the next section. 

Article 42.3.2

The primary function of this article is to establish a balance between the rights or parents and the obligation of State to ensure a minimum level of education is achieved by the populace. The principal manner in which the State achieves this is through legislation that prescribes school attendance, core curriculum and other similar matters.  One major effect of this article is that it provides for the Minister of Education to certify that any education including that given at home, satisfies the minimum levels required by the State. This can however, only be applied to the general standard of education and not to the manner in which it is provided. This was the opinion of the Supreme Court 

‘So long as parents supply this general standard of education we are of the opinion that the manner in which it is being given and received is entirely a matter for the parents and is not a matter in respect of which the State under the Constitution is entitled to interfere.’

The right for parents to educate their children at home was recently established in DDP v. Best
. In this case Geoghegan J. held the view that “a certain minimum education” was an evolving concept and that the States obligation was to ensure that children received this minimum education in accordance with statutory provisions which should not contravene any other provisions of the Constitution. 

Article 42.4
The States duty to provide “for free primary education” is the most important element of Article 42 as it is the basis of the general right to education in Ireland. Both Farry and Glendenning address the emergence of the preposition “for”
 in the final Constitution and the effect this would appear to have on the States obligation
. 

Even at the drafting stages both the Departments of Finance and Education expressed the concern about the State providing education directly. The Department of Finance was concerned that the without the preposition ‘for’, State could be obliged to cover the cost of textbooks and school requisites
. The central case dealing with the obligation of the State to educate is Crowley v Ireland
.

In the Crowley case, the opinion of Mc William J. rejected the argument advanced by the State, that the State having provided all necessary machinery to provide for free primary education it had met its constitutional obligation and that any failure to education thereafter was not a matter of obligation. O’Higgins C.J further held that the State was obliged not only to establish the machinery but to ensure that the education was actually delivered
.  The majority of the Supreme Court held that the absence of free primary education for a considerable time in any particular area formed prima facie evidence that the State was not meeting its obligations. In its final judgement the Court found that in Crowley case the State had not failed to provide for free education and thus was not liable. 

‘In the present case I think the totality of the evidence, oral and written, and the inferences that are to be drawn from it fail to establish that there has been a breach of the constitutional duty imposed on the State’
 

This judgement was harshly criticised however, for limiting State obligation and political responsibility
 through offering an over-literal interpretation of the Constitution. Despite the final judgement not favouring the plaintiffs, the Crowley case did establish a constitutional right to education although it also provided a caveat relating to the “actual conditions”. Thus it is still unclear as to what extent the right and the correlating obligation on the State exists. McWilliam J. suggests that the States’ obligation is not absolute as consideration must be given to the actual conditions
. While the term ‘actual conditions’ does not appear in Art 42. 4 of the constitution, Farry has suggested that the State can meet its obligation by making provision for primary education even if such is not available as would be the case in the event of nationwide teachers strike. 

A detailed review of Art. 42.4 by the Constitutional Review Group has led them to suggest that a more explicit statement on the right to education is required. The Review Group has also recommended that the right to second level education as defined by law be introduced into the Constitution. The revised Article would read as follows:

‘Every child has a right to free primary education and second level education. The State shall provide for such education and shall endeavour to supplement and give reasonable aid to private and corporate educational initiative, and, where appropriate, provide other educational facilities or institutions with due regard, however, for the right of the parents, especially in the matter of religious and moral formation’
 

A revised Article such as the one above would certainly strengthen the right to education and would clarify several areas that as currently stated remain controversial and open to judicial interpretation. There is clearly a need for the obligation on the State to be further legislated for, in order for ministerial or political inactivity   such as that in the Crowley case to be avoided in the future. 

Article 42.5

This Article is of great relevance to children who have special needs with regards their right to education. These “needs” may be widely defined and take the form of physical, mental or social requirements that must be accommodated in order for the right to education to be realised for those children. It is important to recall that the right to education is bestowed on all children regardless of their ability or special need. Historically, the State has provided for education to children with special needs although this was predominantly done through segregated education and tended, to only target groups with a special need that formed a critical mass
. This essentially resulted in children with what was classed as  a moderate disability securing their right to education, although quality of the education remained questionable, and a second group of children with more profound disabilities, to whom no assistance was available and thus the right to education effectively denied.

O’Donoghue v. Minister of Health
 served to demonstrate the failure of the State to provide for the right to children falling within this second group. The case essentially draws on composite reading of Art 42.4 and 42.3 and 42.5. The presiding judge O’Hanlon J. concluded that there was  constitutional obligation on the State to provide free basic and elementary education to all children and that this education such ensure the fullest possible development of individual potential of all children, however limited their capacity.  He further stated that 

‘This process will work differently for each child, according to the child’s own natural gifts, or lack thereof. In the case of a child who is … physically or mentally handicapped, a completely different programme of education has to be adopted … than would be regarded as appropriate for a child suffering from no such handicap’
 

O’Hanlon made use of contemporary research in his judgement, which suggested that the formal education of children with special needs should be conducted in an integrated environment as far as possible. Furthermore, his opinion that the State had responded with reasonable generosity to the moderately handicapped  but had failed to provide for those with more serious disabilities has been widely accepted
.  The final judgement of O’Hanlon was that the State had a constitutional obligation to provide education to this group of children 

‘in as full and positive a manner as it has done for all other children in the community’

Thus, O’Hanlon’s  judgement  not only provided for a right to education but also a correlating obligation on the State. Furthermore the judgement also extended constitutional right to various kinds of educations that may be undertaken by children with different needs and abilities and asserted that all of these forms of education should be afforded the same constitutional protection. This was certainly in keeping with scientific and social developments and was a positive assertation of human rights. No longer was the State to provide for the education of special needs children as a matter of concession but in fulfilment of their constitutional rights. The Minister appealed this judgement to the Supreme Court which upheld the right to education by relying solely on Art. 42.4. however the Supreme Court limited O’Hanlon’s judgment to the plaintiff. The Supreme Court’s judgement still acknowledges a right to education and provides an avenue for litigation to those who believe they have been deprived of their right although this must be taken on individual basis
. 

Thus, it is clear that a child with a special educational need, no matter what its nature, is entitled to seek judicial remedy against the State for failure to provide for their education in particular where their parents are unable to do so. 
The O’Donoghue case dealt with a combination of physical and mental needs on behalf of the plaintiff. Article 42.5 has also been applied to cases of children who have been deprived of the right to education due to social or family situations. There are a number of cases that demonstrate the range of situations that may be covered under this application
. It should be noted that a child that is taken into the care due to family circumstances such as in the case of Comerford v The Minister for Education
 or is detained for their own safety as in the case D.G. v Ireland
 still has a right to education. 

3.1.4 Conclusion: The legal and moral obligation on the State?

It is apparent from the above study that there is the basis for a strong argument in favour of ‘the right to education’. This strength streams from a series of international, regional and national legal documents that lend support to the argument that the Irish State has a duty to guarantee the right to education. Nevertheless, the above study has also established that there are a number of legal weaknesses that may prevent the full realisation of the right to education. With regards to the international human rights covenants to which the State is a party these offer a tough affirmation of the right to education as a right to which the State has undertaken to progressively realise and to apply without derogation or discrimination. While these set an ambitious target for the State, they are flawed in that they do not provide for either a judicial remedy or an individual complaints procedure that would allow for enforcement of the rights enumerated within them. The situation is, nonetheless, not without its positive element in that the State is bound to report on its activities with regards the right to education and to cooperate with the international community in the further realisation of the right. 

The regional documents unlike the international ones, have the strength of judicial remedy attached, the benefits of which can be seen cases such as D.G v. Ireland. Under the ECHR the right to education has a limited application in that it can only be applied to cases where there is a denial of the right. Thus, the ECHR avoids placing any burden on the State to provide education and places it instead in the role of protector of the denial of the right. 

The DCT also provides for the right to education and access to vocational training.  The right is qualified by para. 2 which states that there is a ‘possibility to receive free compulsory education’. This does not correspond to the obligation of all Europe Union members under international human rights law and in fact removes the obligation on States to provide free compulsory education to everyone. This would appear to provide EU members with an opportunity to breach the ICESCR Art 13. (2) (a) ‘Primary education shall be compulsory and available to all’  while maintaining the DCT integrity. 

The question that is raised is why should Draft Constitution for the European Union not show the same conviction to the right to education as exists under the ECHR or the ICESCR and does this signal the future direction of education within the European Union.  Supporters of the human rights approach to the right to education may also be considered at the manner in which those levels above primary are been treated by the EU. The Lisbon Agenda and the Bologna Process, the corner stones of the Unions’ vocational, training and higher education policies both fail to recognize the human rights dimension of education and even fail to refer to education as a right.  

While documents of an international and regional nature are in many respects aspirational, in that they approach the right to education as one that will be progressively realised, they have a limited application to the actual practice of States as stated above, especially one that has comparatively good human rights record, as Ireland does. The national case law and constitution of Ireland is a rich source, however on which to base an assessment of Ireland’s commitment to the right to education and can provide the answer to many of vital questions that such an assessment would require.
 

The study above shows that while the right to education is constitutional established, it is subject to frequent judicial interpretations. This may be seen as a strength as it allows for contemporary readings of the constitution to be given. The weakness is of course that the provision relating to education only obliges the State to provide ‘for’ the education, the fact remains that the Irish State though relieved of the burden of providing education directly must still ensure its availability, accessibility adaptability and acceptability of the education to all children according to their needs. This constitutional strength exemplified in recent judgements such those rendered in Comerford and O’Donoghue. Overall, the legal obligations that the State has entered into on the international, regional and national levels have had positive effects on the responsibility of the State to the development the right to education.

Nevertheless, the State has still to realise the right to education for every child especially those whose educational needs require an adaptable education system. The Irish State while delivering on its core legal obligation to realise the right to education in general, has failed to cater for those with diverse special educational needs. It has also failed to ensure that public funding has kept place with demand or to take a progressive approach to its moral obligation to provide education at all levels which is available, accessible, adaptable, and adequate for all. 

‘…respected international bodies have consistently noted the social and economic dimensions of failure in the system of educational provision. The OECD Economic Survey: Ireland (1995) points to the fact that the Irish educational system still falls behind the most advanced countries in a number of respects’
 

3.2  Weaknesses

The constitutional and legal lacunas emerging from the above provide the most easily identifiable weaknesses that, coupled with public policy choices, have weakened the ability of the State to deliver on the right to education. There are three groups in who have still to have their right to education vindicated. This, together with a failure to improve education at all levels in line with its ‘available resources’ shall be discussed below. 

3.2.1 Excluded Minorities 

 Travellers 

‘Education needs to be about liberating Travellers, not about domesticating them. True Education will give Travellers the tools to challenge their oppression rather than teaching them how to become acceptable in a settled world’

The first group, which stands out as having suffered from historical and contemporary failure of the State to guarantee their right to education is the Traveller community and more recently the growing non-national population
. The extent of the States failure to accommodate minority cultural groups within the education system was highlighted in the early 1990’s when an extensive review of the education system was undertaken
. 
A 1993 conference held by Educational Studies Association of Ireland on the White Paper on Special Education revealed a view that:

‘The Department of Education [should be] criticised for its failure to take on its responsibility in this area [Traveller Children Education]. There was a necessity to recognise traveller culture, celebrate differences, and inform the public so that power base ethos and barriers of prejudice and discrimination… in second level education, would be eliminated’

The statistical evidence certainly supports the ascertainion that the State is not doing all it can to provide ‘for’ the right of traveller children to education. The Special Education Review Committee in 1993 suggested that there were approximately 5,000 traveller children of primary school age and included the caveat that this was an estimate and that figures that are more accurate are needed. This caveat was absent  in the first national report submitted to the Human Rights Commission in 1996. Furthermore, the 1996 national report, while acknowledging that an estimated 92% of traveller children were in pre-primary or primary education, totally failed to provide information on the shortcoming of this education, which was provided in the review groups report.

‘Of the estimated 4,000 attending primary school, about half are full-time ordinary classes while the remaining 2,000 are in 160 special classes’

Further information compiled in the review group report was also absent in the first national report. This included the fact that where traveller children were integrated into the ordinary classes it was in addition to the normal student numbers, thus distorting the student/teacher ratio. It is important to note that the First National Report in contrast to the review groups report makes no reference to the status of travellers as a unique cultural group vis a vis the inclusion of their culture within the school curriculum. This policy of the government to deny the cultural or ethic status of traveller community has been maintained and was the subject of some discussion on the submission on Irelands’ First Report under CERD. 
Thus, the traveller community is left challenging the acceptability of the education to which they have access, as it is not culturally inclusive or relevant
. Examining the practical implications of the States’ avoidance of the right of travellers to education, it becomes clear that the Constitution does not offer all the protection that would be expected of it. At the pre-primary level, the State funds fifty-five schools that cater for over 600 traveller children. However, it should be noted that while the State has undertaken to fund these schools they were initially established by voluntary organisations and not the State.   
At the primary level, challenges that are faced by the Traveller community relate to the States failure not only to meet its constitutional obligations but also its legislative undertaking. In particular, the Review Group pointed to the difficulties in enforcing the School Attendance Act, which it suggested was a major contribution to the learning problems experienced by Traveller Children
. While the State has undertaken certain actions to provide for Traveller education such as the appointment of Special Teachers for Travellers, this has only had a limited impact on satisfying the right to education. In situations where Traveller children are included in the mainstream classrooms the State has failed to provide the necessary additional resources and staff required to maintain the quality of the education. The greatest challenge facing the State and Travellers in realising their right to education relates to retention and progression of Traveller children between successive levels of education. According to the National Traveller Education Office in 2002/03 there were 5,500 traveller children attending primary school, 1,608 or 40% of children of an post-primary age, 62 in the final year of the senior cycle an increase of 13 on the pervious year and there are only 16 travellers attending higher education less that 1% of  the traveller community. 
The difference is highlighted as the national completion rate for the junior cycle
 of 94.3% is compared with 51% for the traveller community and that progression to higher level is 75% and .04% respectively
. In recent times the State has become far more active in its efforts to secure the right to education for Travellers (these will be discussed in the ‘Opportunities’ section). There are still a number of areas that have yet to be adequately addressed by the State
 and which continue to hamper the enjoyment of the right to education by the traveller community. These include continued denial by the State of the cultural status and rights of the traveller community within the primary and secondary curriculum, the continued inefficient and under investment in traveller education and finally the wider discrimination toward the traveller community that has effectively hampered their ability to benefit from the education to which they have right
.  

‘The purpose of education in human rights model is the composition and maintenance of a multi- as opposed to mono-cultural societies. It is not the homogenisation of diverse societies but the open recognition of difference and promotion of diversity. From this perspective it is essential that is essential that education be all inclusive and not separate (or segregated) according to language, race, ability, sex or other criteria’
 

Children of International Minorities

‘The small number of immigrant  pupils and their wide residential scatter poses problems for the teaching of their mother tongue in schools in Ireland.’

The growing and diverse population of non-national children in the State share many of the practical problems experienced by the Travellers although it is often easier for them to vindicate their rights as their ‘special’ status is more readily accepted. The major problems that appear are those relating language, religion or cultural. The figures in the first national report in 1994 estimate that there were over 4,000 non-English speaking children in the education system
. These figures however have become out of date very quickly and prove inadequate as they only take account of children registered in primary or secondary schools and  fail to account for children of asylum seekers and refugee. The current figures would suggest a drastic change in both the numbers and geographic locations of a large population of internationals
. In many of the major cities, there are now significant immigrant communities of East European origins as well as centres in which asylum seekers have been located. The assertion made in the first national report is no longer true as there clearly is a critical mass in many locations, which require the education system to change both in terms of organisation and policy.  

The challenges facing the Irish education system with regards minority groups is therefore clear in the first instance it must evolve in its structure to take account of the different cultural values of it new participants and in the second the entire curriculum needs to be re-evaluated to ensure that it is reflective of the multi-cultural society which is developing within Ireland.   
While there is no direct obligation on the State to provide for this multi-cultural curriculum in national law certain aspects, in particular the constitutional provision, to give assistance to corporate education enterprise, require some minimum level of State support for independent school set up to cater for minority groups. This has thus far only been the practice regards religion
. 
The development of a new primary school curriculum was undertaken in recent years and is currently in the final stages of its role-out. This curriculum has sought to broaden issues such as religious education to allow far a more inclusive approach that teaches children elements of different faiths as well as allocating time for their own religion. The other major feature of the new curriculum was the Social, Personal, Health Education (SPHE) Programm at primary level and mandatory introduction in Civic, Social and Political Education (CSPE) programme at post-primary, both of which seeks to explore the cultural issues and to foster respect and understanding between children and their various cultures and background. It is clear however that the system still requires further reform such as greater possibility to teach foreign languages
 and a greater sensitivity to cultural diversity
. There can be no doubt that the children of international minorties are placed at a disadvantage with regards certain requirements placed on them by the education system. The requirement to learn Irish, with is directly related to educational progression
, rather than provision of a choice of languages is one such example. 

With regards the schools that have been established to meet the needs of minority groups there are a number of administrative and funded issues. As noted above there has been a growth in the number of independent primary school illustrated in the figures of minority religious and language schools, multi-dominational schools
.  These schools often only have control over their religious education and must otherwise follow the curriculum designed by the Department and in order to be effective. 

With regards the educational  progression of children and the relevance of the education received, there is a need to obtain accreditation from the Department of Education and Science which places further requirements on the schools. This combined with the lack of funding or funding related requirements hampers the ability of minority groups to receive an education that is available, acceptable, accessible and adaptable to their needs within Irish society. 

3.2.2 Special Needs Education

‘It is a matter of particular concern to the Government that appropriate arrangements  are made at all levels of education for children with special educational needs. These are children whose disabilities or circumstances prevent or hinder them from benefiting fully from the education which is provided in ordinary schools’

The term ‘special needs’ is very broad and in the context of this paper should be understood as covering the widest possible range of children with special needs although it would be impossible to cover particular needs within this paper. Therefore, this paper will explore three broad categories, learning disorder
, physical/sensory needs
 and emotional/mental needs
. There may of course be an overlap between any of these groups and these children form the minority for whom the realisation of the right to education is hardest to achieve. As established in the previous chapter, it is this group whose needs require special or additional provisions that have been by far the most discriminated against historically with regards their right to education. The Report of the Special Education Review Committee in 1993, cited in the 1994 National Report is perhaps one of the most important reviews of special needs education in Ireland. The Review established twelve weaknesses which included a lack of (or unclear) legislation, major gaps in provision and curriculum development, constraints on primary level integration, lack of provision and progression at post-primary, uneven allocation of resources and several other areas. 

Several commentators have acknowledged that, historically, provision of special needs education within Ireland was worthy although achieved through informal methods and voluntary bodies
. While accepting this assertion, the author does not accept that provision and majority of funding of these services by non-State bodies and role played by the State in maintaining these services meets the States international or constitutional obligations provide a right to education. This is apparent from the findings of the SERC, the current level of special needs education provision and the number of cases been taken against the State to realise the right to education of special needs children. This situation is especially clear in the context of the most severely disabled groups and those whose numbers have caused their needs to be overlooked
.  

The State citing the finding of the SERC report in its first national report and committed itself to ‘achieving the objectives set out in the report over the next four years
. Whether or not these objectives where achieved, would therefore be an indication of the States commitment to the right to education for students with special needs. In 1993, the SERC found that in the area of legislative provision for special needs education.
‘Ireland has conspicuous lack of legislation governing most forms of education provision but particularly covering educational provision for students with special needs’

The situation has improved somewhat with the introduction of a range of new legislation
.The time scale for bringing in this legislation however should be examined closely. 

When this is done it is clear that for a variety of reasons the State failed to bring in legislation in a prompt manner with the most significant legislation coming in five and then twelve years after the SERC report was  published
. Given the introduction of such legislation would have been relatively affordable. It is clear that the State did not take even the most basic action to meet its obligation within an acceptable time-scale or without legal action being taken. 

a) Children with Learning Difficulties and Disorders

Some of the most recent figures show that introducing legislation alone is often not enough. In 1996, it was estimated that four per-cent of the school age children had a learning disability
. This figure breaks down as follows for primary level, 8,000 children in 114 Special Schools, 3,800 semi-integrated children receiving special classes in main-stream schools and another 8,000 children in mainstream classes with specific disabilities. At the post-primary level, there were 2,300 special needs students in secondary education and 1,000 at third level.  

These figures reflect the implementation of the integration policy, which has been a key element of the States policy for at least 20yrs
.  Despite this long established policy, it has been noted that provision for progression from primary education onwards for special needs children is lacking. 

‘It seems reasonable to expect a similar increase in the number of pupils with mild mental handicap in post-primary schools in the future. Where special arrangements are made to support them, this would be a welcome trend. Where these do not exist, however the situation is far from satisfactory and must be addressed as a matter of urgency.’

The contrast between the SERC report and the first national report in examining the educational provisions for special needs is striking. The SERC report stating that ‘Remedial Teachers are not available in almost 50% of primary schools severing about 23% of students’
  while the national report stated that between 1993(the year of SERC report)-1995 241 additional remedial teachers had been made available, this falling seventy short of the number recommended by the SERC
. The national report goes on to state that by 1995 87% of students had access to remedial teacher and improvement of 10%.

This still leaves at least 13% of students without cover, yet the national report states ‘On the primary side it is considered that the level of coverage which has been achieved is such that no further allocation should be made’
. Thus, the situation arises that at least 10% of those who have special needs have no additional assistance at primary level. This figure of course is more likely to increase as with the provision of remedial teacher; more students will undoubtedly be identified
. This open under-provision is further compounded by an uneven allocation of resources with certain groups and geographic regions having a large amount of the resources and other areas been effectively provision free
. 

Remedial teachers and mainstreaming are of course only of benefit to those students whose disabilities are mild enough so as not to restrict them from participating in the primary school system. The situation therefore of students with more profound disabilities of either a mental or a physical nature, must be dealt with through the provision of additional services. In 1993, there were some 1,500 primary schools without access to any remedial assistance, according to the 2nd national report this figure had dropped to 741 schools. This shows improvement and has been accompanied by the allocation of Resources teacher and greater fiscal resources, it has taken eight years to achieve and current education spending would not appear to allow increased allocation. For those who remain without any mainstream remedial assistance or who require more specialised learning services there are only two schools in Dublin and Cork both of which have long waiting lists. Thus, children with serious learning difficulties outside of the catchments areas of these schools face a chronic lack of services.  The situation is similar at post-primary level with less than have of second-level schools having access to a Remedial Teacher although students with mild learning disabilities may be provided with exemption for State exams.

b) Children with Physical and Sensory Disabilities 

As with the other two groups, the policy of mainstreaming as been the cornerstone of State policy with regards the provision of education to children with physical and sensory disorders. The SERC found that access to a mainstream school did not however guarantee, full participation in the education system. The SERC noted problems still existed and that the largest concern was that ‘special learning needs may not be adequately met in an ordinary school with large classes, poor resources and few support services’
. The mainstreaming policy which seeks to obtain the maximum level of integration within the education system is, in the authors opinion welcome, provided that the appropriate resources and institutional and policy changes are made to the education system. 

The question then is if the necessary changes are taking place.  Both the national report and SERC report seem to point to lack of suitable service provision
.

Moreover, the national report clearly points to a decentralised implementation policy regards children with special needs ‘This review will aim at formulating a national planning framework, on a catchment  area basis’ 
. The problem  with this model of assessment and provision is that resources are not evenly distributed, policies are erratic depending on the attention given to special needs in any given area. The end result being that a child’s geographic location has a direct affect on their access to education. This framework also causes a policy vacuum with the local level waiting for national policy to be developed and funded and the national level not making resources available, it also allows for responsibility to meet the right to education to be shifted between the national and local level.    

c) Children with Mental and Emotional Disorders 

It is widely accepted that one per-cent of the school age population (5-16) require special education due to mental disorders
. This would give a figure of approximately 9,000 children within the entire compulsory education system, yet only 5,500 places were available in 1991
. This clearly leaves a large number of children without any special education and is symptomatic of the under funding in the area which has still not be addressed. With regards to emotional disorders the SERC estimated over 2,500 primary school children required special assistance yet the only assistance that was available was the remedial service which is inadequate and inappropriate. 

The situation was even more critical for second-level where it is estimated that 1,900 children have emotional disorders and very limited teaching support and prolonged waiting periods to access the National Educational Psychologist Service (NEPS). The national reports fail to provide any detail as to how the education of these children as developed except in the second national report that states that ‘There are now 42 visiting teachers serving ordinary and secondary level schools in certain areas of the country’
.

This illustrates the lack of attention which has been paid to a section of the population who are being denied access to an education system which is suitable or adequate to their needs.  A simple review of the recommendation of the SERC  published in 1993 demonstrates that the weak areas regards emotional and mental disorders have been clearly identified yet more than a decade later many of the recommendation have not been implemented This must surely be an issue of political will as it is clear from all standard economic indicators show that more and more money is available to the exchequer. 

Conclusion

One of the most serious issues facing children all the children with special needs and that affects their access to acceptable education arises in identifying those children who have special needs. The entire area of identification is in the process of restructuring since 1994 yet some access/identity and therefore resource issues are still apparent.  One major area that has yet to be resolved relates to which government department should have responsibility for the identification of children with special education needs. This was acknowledged at a Conference held to input into the white paper in 1994.
‘The view was strongly expressed that the Health Boards are not the appropriate agencies to be carrying out assessment on young children. These children (with learning/mental disability) are not sick, they just have special needs. The Department of Education should be assigned responsibility for these children.’

That responsibility for provision for children with special needs has involved both the Departments of Education and Health, as had two negative affects upon the children.

In the first instance when identification is under the Department of Health as stigma of ‘illness’ is attached which may lead to discrimination and violation of the right to dignity.  In the second instance the lack of co-ordination between the identifying department (Health) and the providing department (Education) causes a ‘gap in provision’. According to the first national report while the special needs of some children are identified before school, this is in fact a responsibility for the class-room teacher. Therefore in classes which has a high student to teacher ratio or in schools with a lack of resources children with special needs may not be readily identified causing denial of their right to education. Furthermore more than a decade after the reforms to the identification and provision of services were called for it is clear that the system still suffers from a serious lack of resources.

While the current system provides for educational psychologists under the administration of Department of Education through NEPS the number of educational psychologist is vastly inadequate. This has two negative outcomes, first the waiting list for assessment by an educational psychologist can be up to 6-12 months from referral. Secondly, many children are referred to clinical psychologists who are administered by the Department of Health due to the lack of educational psychologists this causing further co-ordination problems and delay in identification
. To compound the situation further clinical psychologists, under the Department of Health, continue to have responsibility for identifying children with emotional needs. 
This of course continues to cause a stigma around such disorders and hampers effective provision of services due to poor inter-departmental coordination
. 

The continued short comings in both the identification and provision for children with special needs in all of the three groups above can  be illustrated by contrasting the number estimated to needs assistance in the SERC report and the numbers identified in 2002/03 for which statistics are available. This shows that there were just over 9,000 children with special needs in mainstream schools
 although the SERC in 1993 had conservatively estimated the number to be some ten pre-cent of entire school population
. Therefore a decade after the SERC report and after two national reports to the UN Committee on Human Rights the Irish State is still failing to ensure a right to adequate education for several thousand children and is providing a unsatisfactory level of  education to many more. 

d) Educational Disadvantaged Children

‘By any yardstick, we have an education system that serves us well and it had been a key driver of our social and economic development … And yet, we know that too many of our people do not reach their full potential in our education system’ 

One of the most striking weaknesses of the Irish education system is its failure to realise the rights to education of those children who are socio-economical disadvantaged.

This failure has manifested itself clearly in the unequal allocation of resources and an inability and unwilliness to address many of the issues underlying educational disadvantage. 

Educational disadvantage can be attributed to a number of factors that may include, family situation, economic poverty, cultural differences, teacher-child ratio, under-funding, among others
. These factors contribute towards poor progression rates, high drop out rates, literacy and numeracy problems, low career prospects and continued social inequality. Educational disadvantage was identified in the first national report that stated 

’25 seriously disadvantaged schools have been selected …The selected schools will receive intensive support in the form of special funding and staffing allocations.’

The report went on to state that an essential part of the “Breaking the Cycle” initiative 1996 was to introduce a child teacher ratio of 15:1. Yet in the “Delivering Equality of Opportunity in Schools” initiative 2004 this figure had been revised to 20:1 and the number of schools included in the scheme increased to 600
. Thus, it is clear the State does not have a clear policy to deal with educational disadvantage, despite this being one of the biggest challenges facing it in meeting its human rights obligations. Furthermore, this most recent scheme which is in essence a re-organisation of the pervious initiatives is being launched when recent finding have revealed that despite over ten years such initiatives over a quarter of children in poorer areas and in many areas a higher number are performing at the lowest literacy and numeracy level
. 
This most recent initiative to tackle educational disadvantage has however identified a number of weaknesses in the system. These included the lack of suitable criteria for identifying disadvantaged schools, a lack of early learning support, lack of co-ordination and lack of teacher training. The outcome of educational disadvantage is all too obvious in terms of wider social inequality. However, some statistics reveal the extent of the States failure to tackle educational disadvantage in 2004. 
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Figure 1 Statistics on Educational Disadvantage

It is the author’s opinion that in addition to the implementation of failed policies, that the historic shortfall in capital investment in the primary and secondary education system and general poor service provision in certain key urban and rural area as further compounded the situation and solidifies the feelings of social exclusion experienced by disadvantaged children
.This is supported a number of press reports and anecdotal evidence that some primary and secondary school building are well below standard
. These poor buildings often occur in areas of high rate of educational disadvantage further aggravating the situation. The inadequate standard of buildings was noted on the parliamentary record in 1993.

‘That Seanad Éireann, in recognition of the fact that successive surveys have confirmed that Irish school buildings are among the worst in the OECD, that many school structures are unsafe, unhygienic, lack adequate sanitary facilities and are under-equipped’

Yet more than ten year later, many of the same schools have still not received the capital that they required and many more schools experienced a decline in building standards
, nothing could more clearly illustrate the failure of State policies to fulfil its obligations to provide for the right to education for children attended these schools.

The Association of Secondary Teachers in Ireland (ASTI) Acting Secretary General highlights the situation by stating the following. 

‘Given Ireland’s economic success over the past number of years, it is unacceptable that some of our young people have to spend their days in substandard buildings’
 
The poor quality of buildings is a limited but vivid indication of the States failure deliver acceptable and suitable education to communities that could most benefit from education should education and could use it to obtain greater social equality. 

It is important to remember that the underlying issues relating to educational disadvantage can be traced to government policy and spending and that the children from disadvantaged areas are no less capable than other children but that they have different experiences upon entering the education system and therefore different expectation and needs from education system
. In this regard, the SERC identified that one of the major factors aggravating this situation related to the inability of the school and curriculum to change to the need of these students
. It is from all of the above that children and adults who experience educational disadvantage are being denied their right to an education which is adaptable, acceptable, available and accessible and that this is not due to the limited resources available to the State. 

‘There are two sense in which we might say educational opportunity is equally availble to all childern. We could speak of equal educational opportunity if all childern and young people went to schools of their own choosing as long as they and their partents pleased. In that sense we fall far short of providing equal educational opporunity and we shall probably never attain such a goal. In  a more limited sense we might speak of equality of education opportunity if all childern abd young people of exceeding a given level of intellectual abiulity  were able to attend school and colleges up to some specified level. This is the only practicable kind of equality of education opporunity.’

3.2.3 Conclusion: Has the Irish State progressively realised the right to Education?
One of the major objectives the Irish State undertook to achieve when signing the ICESCR and other international human right conventions was to progressively realise the right to education. It is clear from the above that the State for a variety of reason has failed to reach this objective. While there can be no doubt that the standard of education and level of basic education attainted by the majority of children in the State is very high and comparable to that of other OECD countries. There remain several large minority groups whom due to their cultural, psychical, mental, emotional, geographical or other special education needs are to be denied the right to an education which is equitable to that provided to other children. Given that many of the issues limiting the right to education of the children in these groups has been identified and that State now has a greater fiscal ability to provide for their education than ever before the failure to do so must be viewed as one of the most significant weaknesses in the Irish Education. 
The lack of educational provision of each of the groups above is highlighted by reviewing the key recommendations made for improving their right to education in the SERC Report. In deed the SERC report although more than ten years old still presents many solution which have yet to be implemented or have been abandoned due to the high cost. 
That being that where it is not practicable to make appropriate provision for the education of children with multiple disabilities in this country, by reason of the inordinate expenses involved in providing the facilities as compared to the cost of educating the child aboard, then cost of educating the child abroad should be subsidised by the State
. With regards, the each of the three groups, one example of recommendations not realised demonstrates the prima facie evidence of a violation of their right to education.  

Learning disorders and difficulties

‘provision should be made for 310 additional posts at first level with a view to providing a remedial service to all ordinary national schools similar to that which is already in place in larger schools’
 

In 2002 there were 1,242 remedial teachers working in 2,459 schools a ratio of one teacher between two schools. Another 800 school providing for over 55,000 children have no access to a remedial teacher
. This clearly does not come near the objective of providing a remedial service to all schools and all children. 

Physical and Sensory Disabilities     

‘the pupil-teacher appointment ratio in special schools and classes for pupils with physical disability should be 10:1’ 

This clear objective has not yet been reached and instead of the provision of more teacher the current policy is to allocate more resource teacher to special needs schools rather than mainstream teacher. In the first national report it was also stated that ‘it will be necessary to review the pupil/teacher ratio in those (special) schools.’
  

Mental and Emotional Disorders

‘discussion should be held as a matter of urgency …with a view to putting  arrangements in place for the formal identification and assessment of children who have emotional and behavioural disorders’

While the National Educational Psychology Service (NEPS) has been established under the Department of Education and the Department of Health continued, to have a Clinical Psychology Service, these two organisations are vastly under resourced and because of this it may take up to six months to identify and assess children who have mental or emotional disorders
.

Educational Disadvantaged
‘areas of social and economic disadvantage should be given priority when a comprehensive nationwide School Psychological Service is being set up and close links established between this service and other support and advisory services funded by the Health Board’

As mentioned NEPS has recently been established to take on the role of the School Psychological Service. Due to the historic neglect in these areas, this service is already over-stretched and needs further resourcing. 

Furthermore, with the development of new bodies such the National Education Welfare Board, there is a need for a greater level of co-ordination between the various bodies and especially the Departments with responsibility. 

3.3 Opportunities

There are many opportunities available to the State to further develop the right to education. These can be broken down into three main areas, which are legislative, policy and fiscal. Through maximising the opportunities provided in each of the areas above the State has at its disposal many tools which it can use to meet its obligations. The effective use of these opportunities is of particular relevance in addressing the weaknesses in the education system outlined in the previous section. It is the opportunities that can be taken to eliminate the weaknesses described in the previous section. 

3.3.1 Legislative Opportunities

To enshrine certain rights in legislation is one of the greatest actions that any State can make towards guaranteeing those rights. Legislations can also be used to secure certain long-term policies. The fact that for a considerable period of time no legislation had been enacted by the Irish State can be viewed as a weakness or alternatively as an opportunity
. The later view is the more appropriate in the authors opinion as the raft of legislation which has been produced within the last ten years as further developed the right to education and provides the legal basis for numerous fiscal and policy actions that are being and can be taken
. 

Education Act 1998

‘While the Act is neither radical or prescriptive legislation, its enactment represents a first step in framing the wider legislative base for first and second-level education. As such, it is a welcome and long overdue development.’

The Education Act 1999 was clearly a great opportunity to reform and restructure the Irish Education system so as to achieve a right to education for all. While it did not prove as effective as it could have, it has provided the opportunity for the State to effectively progress toward realising the right to Education. Some of the key elements of the Act that provide the opportunity for further development include, the provision of support services. Under the Act the NEPS, guidance and counselling, and speech therapy, have all been formally established and can be developed into the future. Another element of the Act is to provide a greater role to the children who at primary school have a right to be informed of school activities and at secondary level are entitled to establish representative councils
. 

Under Section 15 of the Act all school recognised by the State are required to publish their admissions policy which must enshrine the following principles. 

· equality, democracy and diversity

· right of parents to send children to schools of their choice

· ethos of the school

· constitutional rights (and possible human rights) of all persons concerned

· the efficient use of resources including the provision of resources to children with special needs

With regards the right to education for the three groups identified above, Section 21 of the Act provides for all schools to draw up school plans. According to the terms of the Act these plans must state the objectives of the school in regard to:

· equality of access to and participation in the school

· the measures the school proposes to adopt to achieve its objectives of equality of access and participation with regards to children with special education needs. 

The Act has also taken the opportunity to develop a grievance procedure for children
 who want to appeal decision taken by the school management that effects them. Section 29 of the Act is of great importance with regards children who have been excluded from education and who have no access to alternative education. Under this section children can appeal decisions which exclude them from school, this includes cases of expulsion, suspension and enrolment. Section 30 of the Act establishes the method of consultation to be used by the Department of Education when reviewing and developing the curriculum, most importantly in this regard the opportunity was taken to formalise the National Council for Curriculum and Assessment (NCCA) which oversees curriculum development. 

The Education Act 1998 through establishing clear structures and roles for the various bodies/groups within the education system some of which are enumerated above provides an excellent opportunity for the government to put into place policies that are in the spirit and letter of the law and that will overtime create an education system that guarantees the right to education for all children in the State.

Education (Welfare) Act 2000

This Act seeks to give legislative character to the States constitutional obligation under Articles 42.2, 42.5 to provide education and in particular to the States duty to act ‘in the common good’ with regards the minimum level of education to be provided, in accordance with Article 42.3.2. The Act places statutory duties on the schools to become pro-active in dealing with non-attendance by children. 
The Act focuses on child welfare method to counter non-attendance and drop-out from the education system
. The Act makes provision for the basic education of all children and includes the following elements:

· statutory obligation on parents to ensure their children
 are educated

· the prescription of  minimum standard of the education by the Minister in cases were the education in received outside of recognised system 

· the registration of all children either within or outside of the recognised education system

· assessment of the provision of education

The Act provides for the establishment of a National Educational Welfare Board (NEWB) as a statutory body with a number of functions. The general functions of the board is to ensure the provision of the minimum level education to all children and to formulate and implement policy relating to the education of children. The particular areas that the board has responsibility that include:

· advising and assisting parents whose children have attendance problems

· assess the teacher training with regards to school attendance and student discipline

· to work with the NCCA on matter of mutual concern

· to provide a  referral services to children who require psychological assessment 

Several sections of the Act perform the same or similar function as those in the Education Act 1997. There are however a number of additional sections worth noting. These include Section 20 that require school principles:

· to advise other enrolling schools of students attendance record to  

· to inform the an education welfare officer if a child is suspended for more than six days, expelled or is not in regular attendance

Section 25 of the Act  provides for a situation where a child has persistently failed to attend school or receive the minimum standard of education and places the responsibility on the parents. Sections 26 and 27 then address the situation where the parent fails to ensure their children receive the minimum education. Under Section 27 the NEWB has a duty to ensure that children who are excluded from school still receive the minimum education either at another recognised school or through alternative arrangements
. The Education (Welfare) Act 2000 through the provisions outlined above therefore provides an opportunity for the State to pursue policies guaranteeing a minimum level of education  to all children in the state.   

Equal Status Act 2000 and Equality Act 2004 and Education for Persons with Special Educational Needs Act 2004

These three Acts are the other major legislative instruments that are important in ensuring that the State satisfies its obligations to the right to education. The Equal Status Act and Equality Act offer particular legislative insights into the equality of access to education and prohibit exclusion from education on nine grounds
. Furthermore, these Acts provide the legal basis for the concept of ‘reasonable accommodation’ with regard children with special education needs.

1. The Equal Status Act 2000

This Act aims to provide a legislative framework that promotes equality and prohibit various types of discrimination, harassment and related behaviour in connection with the provision of services, property and other opportunities to which the public generally. The Act also provides a framework for investigating and remedying certain discrimination and other unlawful activities through the establishment of the Equality Authority that has an extensive remit over equality and discrimination matter. 

2. The Equality Act 2004

The Equality Act 2004 implements a variety of European Union Directives
 on equality and discrimination. It also sets out to amend the Employment Equality Act 1998 and Equal Status Act 2000.  Some of the key areas that it seeks to address is equality of treatment between persons irrespective of racial or ethnic origin that is of particular relevance to the right to education of minority groups. The principles of equal treatment for men and women in vocational training and the shifting of the burden of proof in cases of sexual harassment is also covered.  This Act has the possibility to being applied in the same way as the Equal Status Act in assessing that the State is ensuring equality of access and provision of education to all children in the State. 
3. Education for Persons with Special Educational Needs Act 2004 

This recent Act that is currently in the process of coming into force is one of the most significant legislative measures to have been introduced with a view to redressing the lack of attention that has been given to the groups in the State who have most often had their right to education violated. The Act takes the opportunity to set in place prescriptive legalisation that has the potential to greatly increase the right to education of children with special needs. The Act sets out to ensure the State having due regard of ‘the common good’ and being informed of ‘the best international practice’ in ensuring the right to education of people with special needs. The Act clearly prescribes that people with special needs are educated in and inclusive environment. The Act provides that this should be done in such a manner that ensures the right of people with special needs have the same right to education as their peers. This Act provides an excellent opportunity for the State to assist children with special needs to fully realize their right to education which is adaptable, available, adequate and accessible. 
The Act prescribes that children with special needs should have a right to education that provides them with the necessary skill to participate in society to the full extent of their capacity.  It also provides for a greater involvement of parents and establishes the National Council for Special Education to advise the government on special education policy. The Act also provides for the establishment of an appeals board to which cases may be referred thus reduced the recourse to the courts. The one area in which the Act may be criticized is that it confers a number of functions on the Health Services Executive in relation to the education of children with special needs. The provision of this responsibility to the Department of Health rather than Department of Education may continue to stigmatize children with special needs.  

In general terms the legislative opportunities that the State has taken and which are illustrated above are welcome as they further develop the right to education of the groups that are most effected by the weaknesses in the system. Legislation, however is not enough and the government must also continue to develop policies and increase fiscal spending in education so that the State may realise the full extent of its international and constitutional obligations.

3.3.2 Policy and Fiscal Opportunities 

It is clear that the State has become more active in realising its obligation to secure the right to education for all. While legislative activity has increased considerably in the past decade and the courts have continued to resolve many issues relating to the right to education. It is the policy and fiscal measures employed by the State that will achieve a greater right to education especial for the marginalised and minority groups, which are most frequently, denied that right. 

Travellers

The State has become far more active in addressing the historical high level of social exclusion and discrimination experienced by the Traveller community although it is clear that further policies and more funding is required. This is especially true concerning projects, which members of the Traveller community develop, and manages themselves. In the field of education, the State, has initiated a number of policies which as improved the access and quality of education received by the Traveller community. The key policy initiatives include the establishment of the National Traveller Education Office that has a remit to co-ordinate the education of Travellers in all areas and at all levels. The State has also attempted to provide a variety of alternatives to the mainstream education system for Travellers. This has included the establishment of 11 Junior Training Centres, developing alternative junior and senior cycle examinations and establishing a network of Traveller Training Centres under the auspice of the State Training and Employment authority
. The most significant development though has been the creation of a Traveller Education Coordating committee that is responsible for devising, implementing and reviewing the actions taken each year to improve Travellers right to education
. The most direct effect of increased fiscal allocation can be seen in the increase provision of Special Teacher for Travellers at primary level to over 250 posts that is a marked improvement. The increase provision of visiting teachers for traveller is indicative of the increase in funding. 

One of the major areas that still needs to be addressed is that of progression through the education system. While the right to basic education has become a reality, for many travellers there is still a considerable gap between the level of progression into post-primary education between the traveller and settled community. It is however important to note that there is still much more that the State can achieve in meeting the educational needs of the traveller community and that one of the major obstacles to this is the continued denial of the status as an ethnic minority.  These are issues that the Traveller Education Coordination Committee and National Education Officer for Travellers will undoubtedly take future opportunities to tackle. 

Children of Non-Nationals

The State has not yet taken many of the opportunities provided to it to improve the right to education of children of non-nationals. While this segment of the school going population has increased considerably in the past decade and the amount of relative legislation has expanded it is still as area of education within the education which is overlooked in fiscal and policy development. The late development of The Refugee Language Support Unit
 (now the Integrate Ireland Language Training) that was established in 1999, when the demand for language support was already at critical level is illustrative of this. The further development  of this initiative to all minorities who can benefit from its services is an excellent opportunity available to the State. In October 2001, the Department of Education and Science agreed to provide funding for the development of materials for use with adult asylum seekers. These materials are to be developed and disseminated through collaborative workshops. 

Another language related opportunity which is available to the State is the provision of mother tongue and culture education either as part of the generally curriculum or in special classes. Yet this opportunity has only been provided on to a limited extent and further developments could take place
.  The greatest opportunity that is available to the State is in the authors’ opinion is the chance to adapt the primary and secondary education curriculum to reflect the developing multi-cultural aspect of modern Irish society and ensure the education system is truly inclusive. 

Special Needs 

One area not mentioned in the weaknesses section, that the State has recently taken an opportunity provided to it by the judiciary, this relates to the provision of education to young offenders at a greater level and a more acceptable manner than has previously been the case. The States response to other legal actions with regards children requiring an education that is adaptable to their needs has been somewhat more mixed and this area could be developed extensively. One major opportunity in the authors’ opinion that has already been recommend by SERC is for the State the provision of suitable education both within and outside the State as required. The State should also seek to provide a greater level of direct funding to special schools where established and to ensure that funding is increase in higher level education to provide suitably qualified teachers and staff to met the needs of children with special needs. In order to avoid policy duplication and streamline the development of special needs education it is the authors opinion that the  State should place responsibility for the education of all special needs children, at all levels under the Department of Education and the increased funding should be provided to this Department to met their educational needs.  

Educational disadvantaged 

The opportunity that is provided to the State in relation to educational disadvantaged children is in the authors’ opinion the most obvious and in terms of the number of children who are affected is the most urgent. It is clear from the information provided in the weaknesses section that there is an urgent need for a capital investment in school buildings in that, as much as ten pre-cent of primary school buildings are not adequate for the provision of education.  The State has also produced much contemporary research on the topic of educational disadvantage and it has developed numerous scheme which has various levels of success. The prior existence of research in the area and experience of running several schemes, in the authors opinion provides the prefect opportunity for educational disadvantage to be effectively tackled not through a ‘re-branding’ of the current schemes
 but through the increase in funding and re-organisation of schemes with a proven track record.   

3.3.3 Conclusion: Could the Irish State do more to ensure the right to education?

The evidence presented above indicates that the Irish State is not doing all it could to ensure the right to education to every person. Indeed given the recent economic growth which has been the subject of much media focus and has made the Irish economy the fastest growing in the European Union, the State is under an even greater obligation to ensure the right to education and other social, economic and cultural rights are protected and developed. This view arises in response to the defence that is often cited by States that they do not have enough resources to guarantee social, economic and cultural rights but that they are committed to the progressive realisation of these rights. 

Given the high rate of growth in the Irish Economy and the large sums of money which the State is spending in areas where it has not undertaken international legal obligations, it is clear that the State has immense opportunities now to invest heavily in education and thus secure the right to education. 

The State could also take the opportunity provided to it by the Constitutional Review Group to develop the constitutional protection of the right to education especially in light of the emerging international trends that pose a major threat to the right to education and will be discussed in the last section. The Constitutional Review Group has made several recommendations (some of which have been accepted) that would strengthen the constitutional provisions relating to the right to education, these include:

· The right of every child to free primary education should be explicitly stated in the Constitution
· The rights of the child to education should be made more explicit
· The phrase ‘when the public good requires it’ should be replaced with ‘where appropriate’ so as not to unduly constrain the States’ obligation
· The phrase ‘as may be determined by law’ should be added after the phrase ‘a certain minimum education’ so that this standard can be more readily defined
· The deletion of the phrase ‘in view of actual conditions’  as this would allow the State to vary the minimum level of education it would provide
The State therefore has an opportunity to adopt recommendations that could significantly strengthen the constitutional right to education and are as, as follows:

Art. 42.3.2 

‘The State shall require that children receive a certain minimum education as may be determined from time to time by law, provided that the State shall at all times have due regard to the right of parents to make decisions concerning the religious and moral education of their children’

Art. 42.4 

‘Every child has a right to free primary and second level education. The State shall provide for such education and shall endeavour to supplement and give reasonable aid to private and corporate educational initiatives, and, where appropriate, provide other educational facilities or institutions with due regard, however, for the right of parents, especially in the matter of religious and moral formation’

‘Captilsim and democracy ‘these contradcitory imperatives create problems for public schools in other developed countries whose govermental forms are basically democratic, and whose social policies are committed to broad participation-while their economic systems still are dominated by capitalism. The capitalist economic imperative requests that schools produce competent, willing workers; whereas, the democratic elgalitarian imperative requests that public education develop critical, well rounded, citizen-workers who are committed to complex roles beyound work and who may use thier critical skills to anyalse capitalist work in relations and command of the economy. The democratrivc-elgalitarian imperative seeks to have the public schools help develop a society which is based upon authentic, participatory decision making; moreover it favors the existence of basic equality of opportunity and of ultimate life experience’

3.4 Threats 

3.4.1 Globalisation and Commodifiction of Education 
The above quotation illustrates the greatest modern threat to the realisation of the right to education in both developed and developing countries. The growing influence of capitalist ideas over education policy nationally and the process of globalisation internationally has placed an ever-growing pressure on the right to education as described in this paper. Globalisation has two distinct elements to it, the first been a positive process of creating greater international social inclusion and cohesion or a globalisation of people. The second element been the globalisation
 of trade and capital that poses a clear threat to ‘huge swathes of the economy, such as public health and education’
 that should be the preserve of governments
. 

They have a clear international, national legal obligation (not to mention moral obligation) to provide and guarantee these services to their people on an equal basis. There can be no doubt that this type of Globalisation encourages the States disengagement from education in both a direct and indirect manner. This process was identified by ESIB-The National Students’ Unions of Europe
 as the ‘Commodification of Education’ where by both States and other education providers approached education as tradable commodity. The idea of commodifiction
 was developed in international law on trade and services in the early 1990’s and has gradually expanded since, thus creating two dual international legal approaches to education, the  human right approach and the trade and service approach. 

3.4.2 WTO: Education as a Service

Unlike the World Bank or IMF that have a statutory duty to promote development
, the WTO has been established to promote trade and any development occurs as a side effect
. The WTO traces its origins back to the formulation of the General Agreement on Tariffs and Trade (GATT) that was established after WWII. GATT operated by facilitating ‘rounds’ of negotiations on trade
.  The seventh round (Tokyo Round) which took place 1973-79, was influenced by the ‘Washington Consensus’. 

The ‘Washington Consensus’ was based on an economic model which primarily sought to develop the idea of privatisation, free trade and deregulation. Then under the eighth and final (Uruguay) GATT rounds 1986-94, the establishment of WTO was agreed. The WTO was formally established in 1995 and the remit of international trade agreements was greatly increased. The WTO can be viewed in a number of ways, objectively its can be viewed as an organization for liberalizing trade, a forum for governments to negotiate trade agreements and a place for them to settle trade disputes. Detractors of the WTO are critical of the legal personality and powers that the WTO has and how it uses these to enforce agreements brokered by it
. In contrast with the United Nations, the WTO has the ability to challenge the national legislation which contradicts or prevents the full implementation of multilateral agreements that, that state is a party to.  One commentator has observed that 
‘the WTO has legal personality. It has international status equivalent to the United Nations but with the addition of having enormous enforcement powers.’

The WTO has presided over the development of the General Agreement on Trade and Services (GATS). The GATS accord, which came into force in January 1995, is the first set of multilateral rules covering international trade in services. In essence, GATS provides for the right to trade services. It is easy to understand the rational driven the inclusion of public services with the scope of GATS. The services sector is the fastest growing sector in international trade. In the past this mainly concerned commercial service such as telecommunications, banking, tourism etc.

In terms of annual expenditure however the three leading services provided by States, are water services $1 trillion, health services $2 trillion and education $3.5 trillion and it is the demand to trade this profitable services which is growing. 

In 1996 the US was the leading exporter of education and training services which yielded $7.5 billion and provided for a trade surplus of $6.6 billion in that sector. In 2000-2001 foreign students in the States generated $11 billion, while export of educational services continued to grow. The US is not unique in having such a high level of trade in education, indeed Australia, New Zealand and the United Kingdom all of which form ‘The Wilson Group’ have trade in education in the top five of their export/import trade balance
.  In order to assist the development of trade in education the WTO published a paper
 which outlined the current status of educational services, identified five education sub-sectors that may be liberalised independently and the modes of supply of education:
Education Sub-Sectors

· Primary education includes the normal notion of primary education and pre-school education services, but excludes child day care services and adult literacy programs.

· Secondary education includes post-primary and technical and vocational education, and school-type services for people with disabilities.

· Higher education is divided into two groups. The first is the provision of practical skills such as technical and vocational education at sub-degree level. The second with theoretical education provided by universities, colleges and professional schools.

· Adult education includes all education services that are not regular programs. This covers literacy programs and correspondence or broadcast programs.

· Other this is designed to cover all forms of education not already mentioned in particularly on-line education

Modes of Supply

The GATS does not provide a definition of education but concerns itself with defining the ‘modes of supply’ of educational services. This approach as caused concern among human rights and public service advocates as it does not sufficiently protect rights based services from being treated as traded economic services. There are four modes of supply that are outlined in Article 1. 

‘2. For the purposes of this Agreement, trade in services is defined as the supply of a service:

(a) from the territory of one Member into the territory of any other Member;

(b) in the territory of one Member to the service consumer of any other Member;

(c) by a service supplier of one Member, through commercial presence in the territory of any other Member;

 (d) by a service supplier of one Member, through presence of natural persons of a Member in the territory of any other Member.’

In the case of education, the four ‘modes of supply’ are illustrated through the following examples:

· Cross-Boarder Supply: Under para 2 (a) this covers cross-boarder supply, this occurs when an educational institute from one country (X) provides a distance education program in the territory of another country (Y). Then X can be deemed to be exporting education to Y. 

· Consumption Abroad: Under para 2 (b) this cover consumption abroad, which may exist when a student from one country X takes a course in another country Y the  receiving country Y is deemed to be exporting the service to the students home country X.

· Commercial Presence: Under para 2 (c) this covers commercial presence of foreign service providers, this occurs when an foreign educational institution from country X is established in country  Y, country X is exporting to country Y.

· Natural Persons: Under para 2 (d) this covers the presence of natural persons, in terms of education this occurs when teacher from country X teaches in country Y, then the sending country X is exporting to country Y. 

The background note prepared by the WTO secretariat outlines how these ‘modes of supply’ have manifested themselves in education. Both Cross-boarder supply and Commercial Presence are closely linked have were identified in 1998 by the WTO as growth areas
. These two areas are the ones that are currently receiving the focus of attention has they offer huge growth potential. In particular educational institutions with international reputation and many other are using this ‘mode of supply’ to supplement the income received from their home State and in many case to replace that income. The presence of ‘Natural Persons’ was also identified by the WTO as growth area as the number of foreign scholars lecturing in the U.S, in 1998 had increased by five pre-cent from 1997. 

‘Consumption abroad’ is the most established and familiar form of trade in education and may provide excellent revenue both to the receiving institution and State
. The advent of ICT, however, is changing the way in which this education may be delivered in the future. 

3.4.3 Is Trade in Education a threat?

‘The belief that the institutions of liberal political economy-essentially those that promote markets-are the ones most likely to provide the framework within which to make our life-choices constitutes a revision of our expectations concerning the ability of our public institutions to provide “goods” we desire’
 

It is clear for the above that further expansion of education under GATS poses challenges not only to the way in which that education is provided but also to the ideology that underlies education
. The elements of GATS that would be most relevant to education would be the ‘Most-Favoured-Nation Treatment’ in Art. II and ‘National Treatment’ Art. XVII
. Another consequence of supporting this trade approach, would be to undermine regional and international processes which are been developed either by or in close consultation with educationalist. The leading example of such a process would be the Bologna Process that is largely an educationalist driven process that seeks to develop many of the aspects of trans-national education covered by GATS in a non-trade approach
. 
Most Favoured Nation Treatment
The ‘Most Favoured Nation Treatment’ (MFN) Art. II of GATS is viewed by many observers to be the core obligation that states undertake for all services covered by Art 1
. The essence of the MFN article is to develop the principle of non-discrimination in the development of traded services. 

‘each Member shall accord immediately and unconditionally to services and service suppliers of any other Member treatment no less favourable than that it accords to like services and service suppliers of any other country.’

It is important to note the assertion of many GATS advocates that it is possible for countries to limit their commitments under MFN thus allowing them to continue with measures not compatible with the MFN principles. This, however, can only be done for a maximum period of ten years and is subject to a review after five years at the latest.  It is clear that when the Most Favoured Nation principle is combined with other relevant trade principles, that if education is to be treated as a service, the nature of the education and the ability of a government to provide support public education and regulation of education in general could be seriously compromised. 
National Treatment 

When combined with the National Treatment Art. XVII which states that 

‘2. A Member may meet the requirement of paragraph 1 by according to services and service suppliers of any other Member, either formally identical treatment or formally different treatment to that it accords to its own like services and service suppliers.’

A strict or even progressive reading of the GATS articles, applied to education could therefore lead to some major policy and finance changes on the behalf of member states in order to met their GATS obligations. While many countries have initially at least been cautious in opening up their education sector by refusing to make swiping commitments under GATS. 

It would be important to note that under Art XIX all commitments are subject to progressive liberalisation through continuous negotiation
. Thus once a country has given any commitment to liberalise its education sector it would impossible to rollback on such commitments and moreover the country would be obliged to undertake further liberalisation over time. 
Several commentators
 have enumerated several of the possible changes that would have to be undertaken by WTO members in regards to education in order to be compliant with Articles VIII, XV and XVI. Firstly under Article XV governments would be restricted from providing subsidies to national education providers as this would be considered as distorted the education market. Combining this with MFN principle a governments would further be obliged to supply non-direct subsidies such as tax incentives or state grants
 equally to all education providers. 

Secondly governments would not be able to ‘unfairly regulate’ foreign education providers in relations to the following factors:

· the number of suppliers of education services in a given subject area; 

· the total value of education services per sub-sector; 

· the overall number of institutions in a given sub-sector or subject area; 

· the number of holders of degrees or other qualifications in a given sector by applying a quota system in a given subject area; 

· the number of teachers in the higher-education sub-sector; 

· the legal form of the partnerships that an education services supplier may adopt to implant itself in a given market; 

· the share of the market held by foreign suppliers or the amount of authorised foreign investments, whether in terms of individual companies/persons or as regards the sector as a whole.

States would also be required to recognise qualifications obtained in non-national or private institutions on an equal level as those of public institutions. Moreover, it could lead to the non-national private institutions to have degree-awarding ability. This may undermine national policies aimed at regulating or guaranteeing the quality of the education. Under GATS it is possible that national quality assurance agencies and mechanisms could be viewed as placing restriction on the ability of foreign providers to freely provide their education services and could thus be reduced
. Thus would appear that  the further commodifiction  of education is a direct and growing threat to the realisation of education as essential human right.

3.4.4 Lack of State response to the Commodification of Education

The Irish State has shown little policy development or leadership in responding to the threat posed by unrestricted commodifiction of Eduaction which several countries are lobbying for through the WTO. The Department of Education and Science has not engaged with the other relevant Departments namely the Departments of Enterprise, Trade and Employment and Foreign Affairs
. This lack of dialogue as created a situation where by the Department of Education is effective excluded from inputting into the WTO negotiations and is compounded by the fact that there is no person or unit responsible for policy development in this area with the department. Furthermore, the government as welcomed the European Commissions policies, which seek to create a ‘knowledge economy’, based on the Lisbon Agenda. This European Union level initiative considerably changed the context in which education is viewed from that of by a means in itself to been a means to a end
. 

Even at a national level, the State is pursuing a policy of public private partnership
 which is in essence a method of procuring public services and infrastructure through using the public and private sectors, in order to provide educational facilities throughout all levels of education. While it is argued that the use of PPP’s speeds up the delivery of capital projects and reduces the public expenditure on education the author feels the location of public monies to private companies to provide services which are essential for the public good sets a dangerous precedent. This is particularly true in the case of the three, current, Department of Education projects that are current using this model.

The first project worth €70 million was awarded to Jarvis Projects Ltd., for the establishment of five post-primary schools under a Design, Build, Finance and Operate (DBFO) for twenty-five years. The fact that a private company has been paid to not only build but to operate these schools that cater for approximately 3,500 students is of grave concern as it raises questions as to the long-term viability of public investment is ownership or operation remain in private for profit entities. 

The other PPP education projects include the provision of the new National Maritime College which was awarded to FocusEducation Ltd which is a subsidiary of international educational services company. The capital value of the project is €58 million and it to will be run on a DBFO basis for 25yrs. This poses serious concerns as it is not clear what existing education legislation will be applicable to this college and if ownership of the building will return to the State or not at the end of the contract. 

The Department as released announced the third current PPP project that was awarded to Hochtief Developments Ltd. at a cost of €60.2 million and will also operate on a DBFO basis for twenty-five years. While this policy certainly promises to meet capital expenditure needs in the short-term it is already becoming controversial  as to whether the policy is effective as promised. 
In March 2005 the very first education PPP project was strongly criticised by the Oireachtas (Parilment) Public Accounts Committee
. The project was criticised as the by the PAC as it was revealed the Comptroller and Auditor Generals report for 2004 estimated that  cost of the project would be between eight and thirteen pre-cent higher than originally estimated. Furthermore it was revealed that the project was original believed to offer a saving to the State of some six pre-cent. 
The final cost of the project was estimated by the Comptroller and Auditor General at €283 million over the 25-year term. This is the first comprehensive review of any of the PPP education projects undertaken by the State and already the fiscal flaws in adopting such a policy are clear. What is more is that the effect of privatising education all be it for a limited period of time has not yet been examined in terms of the right to education for the students in particular access and quality of education involved.  This area requires urgent attention before the PPP model is used in any more education project as the contracting the running of educational facilities to a private company poses serious threats to the deliver of high quality education meeting the standards of the four A’s
. 

4. Conclusions: 

‘Socialist Education Policy 

We believe education, in and out of school, should concern:

· the development of peoples creative potential

· the development of students understanding of the natural word, of the society in which they live and of the work process of the society

· the development of the capacity to work with others in controlling society’s collective life’

There can be no doubt given the study presented above that the realisation of the right to education is not easily achieved either for the individual citizen or for the State. Indeed the right to education requires that both the State and individual are prepared to put into education more than they can receive at least in simple qualitative terms. With particular regards to Ireland the Strengths, Weaknesses, Opportunities and Threats assessment of provided in this papers shows that while the right is in a closer to been realised than in many other Countries, there are still many obstacles that must be overcome and issues to be resolved. 

There can be no doubt that is more research that could be done with regards in each of the SWOT categories. It is apparent that the law whether it be international human rights law, regional law or national legalisation and constitutional law is the greatest Strength in the right to education. While it may not reflect the actual situation it does reflect the core intentions of the State and what the principle of the right to education for that State. As Tomasevski states the law is ‘On the top of the chessboard’ it ‘defines who should be educated, by whom, how and for what’ 
. The strength of law when applied to the case of Ireland is apparent has there strong legal argument in favour of the right to education. This strength arises from the States international, regional and national legal obligations which all point towards a duty placed upon the Irish State to guarantee the right to education. 

With regards to the international human rights covenants to which the State is a party these offer an tough affirmation of the right to education as right to which the State has undertaken to progressively realise and to apply without derogation or discrimination. While these set an ambitious target for the State, they are flawed in that they do not provide for either a judicial remedy or an individual complaints procedure that would allow for enforcement of the rights enumerated within them. The regional documents have the strength of judicial remedy attached under the ECHR which can apply the right to education but only in case of denial of the right so far. 

Nationally the right to education is constitutional established and has been the subject frequent judicial interpretations which can be seen as strength as it allows for contemporary readings of the constitutional right. It is clear that according to the Law the Irish State though relieved of the burdened of providing education directly must still ensure its availability, accessibility adaptability and acceptability of the education to all children according to their needs. 

The weaknesses of the right to education have been examined in detail with regards three groups of children who are most often denied that right by the State either through intentional policy decision or due to a lack of resources. The only solace that can be gained from this section is that the State and in particular those involved in the education system are becoming more aware of the needs of these children. Who due to their cultural, psychical, mental, emotional, geographical or other special education needs have been denied the right to a education which is equitable to that provided to other children.  It should be noted that the State now as the potential to remedy this denial by providing the education through the allocation of additional resources.  

The State is clearly availing itself of several of the opportunities open to it to take progressive steps towards achieving the right to education. This is most obvious in two areas the fist is legislative measures and the second been policy and fiscal measures. In the first area the continued development of contemporary education legalisation continued to set the standard to which the State wishes to raise. In relation to the second while a wide range of policies and projects have been developed to meet the education rights of many deprived groups there is still an need to use the opportunity provided by the recent extraordinary economic growth to full fund education. In particular, the opportunity is now available to ensure the every child receives a basic education that is free. 

Threat posed by the continued commodifiction is not one that any one State alone can deal with. It requires a joint effort by many States to ensure that education does not become a traded services available only to those who can afford it rather than a right. 
What is more is that there is a need to deal with the threat posed by the commodification of education not only to the education that is liberalised but the education which remains public as it may experience a drop in public funding which will have colliery effects on its availability and quality. The use of Public Private Partnership as be shown above to have been untried and untested model of provision which may do more damage to the education system than good. Yet this is another policy which the government seems to be content to continue with perhaps because  it is allowing us to slowly adapt to the idea that the State will not be primary education provider and that companies can do just as good a job. Whatever the rational behind this policy it is clear the government need to deal with the threats posed by creeping privatisation and international commodifiction of education and that at present this is not been done. 

The author hopes that the SWOT analyses provided above gives some insight into the current state of the right to education in Ireland and that success and failings of the State  have been examined and that right to education can be realised to its fullest possible extent in the future policies of the Irish State. 

Appendix 1

Conceptual Framework of the four A’s
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- working children

- children with disab

— concordance of age-determined rights
~ elimination of child marriage
~ elimination of child tabour

— prevention of child soldiering
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Extracts of the Human Rights Committee General Comment 13
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Twenty‑first session, (1999)*
General comment No. 13

The right to education (art. 13)

1.
Education is both a human right in itself and an indispensable means of realizing other human rights.  As an empowerment right, education is the primary vehicle by which economically and socially marginalized adults and children can lift themselves out of poverty and obtain the means to participate fully in their communities.  Education has a vital role in empowering women, safeguarding children from exploitative and hazardous labour and sexual exploitation, promoting human rights and democracy, protecting the environment, and controlling population growth.  Increasingly, education is recognized as one of the best financial investments States can make.  But the importance of education is not just practical:  a well‑educated, enlightened and active mind, able to wander freely and widely, is one of the joys and rewards of human existence.  
2.
The International Covenant on Economic, Social and Cultural Rights (ICESCR) devotes two articles to the right to education, articles 13 and 14.  Article 13, the longest provision in the Covenant, is the most wide‑ranging and comprehensive article on the right to education in international human rights law.  The Committee has already adopted general comment No. 11 on article 14 (plans of action for primary education); general comment No. 11 and the present general comment are complementary and should be considered together.  The Committee is aware that for millions of people throughout the world, the enjoyment of the right to education remains a distant goal.  Moreover, in many cases, this goal is becoming increasingly remote.  The Committee is also conscious of the formidable structural and other obstacles impeding the full implementation of article 13 in many States parties.

3.
With a view to assisting States parties’ implementation of the Covenant and the fulfilment of their reporting obligations, this general comment focuses on the normative 
content of article 13 (Part I, paras. 4‑42), some of the obligations arising from it 
(Part II, paras. 43‑57), and some illustrative violations (Part II, paras. 58‑59).  Part III briefly remarks upon the obligations of actors other than States parties.  The general comment is based upon the Committee’s experience in examining States parties’ reports over many years.
1.  Normative content of article 13
Article 13 (1):  Aims and objectives of education

4.
States parties agree that all education, whether public or private, formal or non‑formal, shall be directed towards the aims and objectives identified in article 13 (1).  The Committee notes that these educational objectives reflect the fundamental purposes and principles of the United Nations as enshrined in Articles 1 and 2 of the Charter.  For the most part, they are also found in article 26 (2) of the Universal Declaration of Human Rights, although article 13 (1) adds to the Declaration in three respects:  education shall be directed to the human personality’s “sense of dignity”, it shall “enable all persons to participate effectively in a free society”, and it shall promote understanding among all “ethnic” groups, as well as nations and racial and religious groups.  Of those educational objectives which are common to article 26 (2) of the Universal Declaration of Human Rights and article 13 (1) of the Covenant, perhaps the most fundamental is that “education shall be directed to the full development of the human personality”.

5.
The Committee notes that since the General Assembly adopted the Covenant in 1966, other international instruments have further elaborated the objectives to which education should be directed. Accordingly, the Committee takes the view that States parties are required to ensure that education conforms to the aims and objectives identified in article 13 (1), as interpreted in the light of the World Declaration on Education for All (Jomtien, Thailand, 1990) (art. 1), the Convention on the Rights of the Child (art. 29 (1)), the Vienna Declaration and Programme of Action (Part I, para. 33 and Part II, para. 80), and the Plan of Action for the United Nations Decade for Human Rights Education (para. 2).  While all these texts closely correspond to article 13 (1) of the Covenant, they also include elements which are not expressly provided for in article 13 (1), such as specific references to gender equality and respect for the environment.  These new elements are implicit in, and reflect a contemporary interpretation of article 13 (1).  The Committee obtains support for this point of view from the widespread endorsement that the previously mentioned texts have received from all regions of the world.
Article 13 (2):  The right to receive an education - some general remarks

6.
While the precise and appropriate application of the terms will depend upon the conditions prevailing in a particular State party, education in all its forms and at all levels shall exhibit the following interrelated and essential features: 


(a)
Availability ‑ functioning educational institutions and programmes have to be available in sufficient quantity within the jurisdiction of the State party.  What they require to function depends upon numerous factors, including the developmental context within which they operate; for example, all institutions and programmes are likely to require buildings or other protection from the elements, sanitation facilities for both sexes, safe drinking water, trained teachers receiving domestically competitive salaries, teaching materials, and so on; while some will also require facilities such as a library, computer facilities and information technology;


(b)
Accessibility ‑ educational institutions and programmes have to be accessible to everyone, without discrimination, within the jurisdiction of the State party.  Accessibility has three overlapping dimensions:

(i) Non‑discrimination ‑ education must be accessible to all, especially the most vulnerable groups, in law and fact, without discrimination on any of the prohibited grounds (see paras. 31‑37 on non‑discrimination);

(ii) Physical accessibility ‑ education has to be within safe physical reach, either by attendance at some reasonably convenient geographic location (e.g. a neighbourhood school) or via modern technology (e.g. access to a “distance learning” programme);

(iii) Economic accessibility ‑ education has to be affordable to all.  This dimension of accessibility is subject to the differential wording of article 13 (2) in relation to primary, secondary and higher education:  whereas primary education shall be available “free to all”, States parties are required to progressively introduce free secondary and higher education;


(c)
Acceptability ‑ the form and substance of education, including curricula and teaching methods, have to be acceptable (e.g. relevant, culturally appropriate and of good quality) to students and, in appropriate cases, parents; this is subject to the educational objectives required by article 13 (1) and such minimum educational standards as may be approved by the State (see art. 13 (3) and (4));


(d)
Adaptability ‑ education has to be flexible so it can adapt to the needs of changing societies and communities and respond to the needs of students within their diverse social and cultural settings.

7.
When considering the appropriate application of these “interrelated and essential features” the best interests of the student shall be a primary consideration.
Article 13 (2) (a):  The right to primary education

8.
Primary education includes the elements of availability, accessibility, acceptability and adaptability which are common to education in all its forms and at all levels.

9.
The Committee obtains guidance on the proper interpretation of the term “primary education” from the World Declaration on Education for All which states:  “The main delivery system for the basic education of children outside the family is primary schooling.  Primary education must be universal, ensure that the basic learning needs of all children are satisfied, and take into account the culture, needs and opportunities of the community” (art. 5).  “[B]asic learning needs” are defined in article 1 of the World Declaration.  While primary education is not synonymous with basic education, there is a close correspondence between the two.  In this regard, the Committee endorses the position taken by UNICEF:  “Primary education is the most important component of basic education.” 
10.
As formulated in article 13 (2) (a), primary education has two distinctive features:  it is “compulsory” and “available free to all”.  For the Committee’s observations on both terms, see paragraphs 6 and 7 of general comment No. 11 on article 14 of the Covenant.

Article 13 (2) (b):  The right to secondary education

11.
Secondary education includes the elements of availability, accessibility, acceptability and adaptability which are common to education in all its forms and at all levels.

12.
While the content of secondary education will vary among States parties and over time, it includes completion of basic education and consolidation of the foundations for life‑long learning and human development.  It prepares students for vocational and higher educational opportunities.  Article 13 (2) (b) applies to secondary education “in its different forms”, thereby recognizing that secondary education demands flexible curricula and varied delivery systems to respond to the needs of students in different social and cultural settings.  The Committee encourages “alternative” educational programmes which parallel regular secondary school systems.

13.
According to article 13 (2) (b), secondary education “shall be made generally available and accessible to all by every appropriate means, and in particular by the progressive introduction of free education”.  The phrase “generally available” signifies, firstly, that secondary education is not dependent on a student’s apparent capacity or ability and, secondly, that secondary education will be distributed throughout the State in such a way that it is available on the same basis to all.  For the Committee’s interpretation of “accessible”, see paragraph 6 above.  The phrase “every appropriate means” reinforces the point that States parties should adopt varied and innovative approaches to the delivery of secondary education in different social and cultural contexts.

14.
“[P]rogressive introduction of free education” means that while States must prioritize the provision of free primary education, they also have an obligation to take concrete steps towards achieving free secondary and higher education.  For the Committee’s general observations on the meaning of the word “free”, see paragraph 7 of general comment No. 11 on article 14.

Technical and vocational education

15.
Technical and vocational education (TVE) forms part of both the right to education and the right to work (art. 6 (2)).  Article 13 (2) (b) presents TVE as part of secondary education, reflecting the particular importance of TVE at this level of education.  Article 6 (2), however, does not refer to TVE in relation to a specific level of education; it comprehends that TVE has a wider role, helping “to achieve steady economic, social and cultural development and full and productive employment”.  Also, the Universal Declaration of Human Rights states that “[t]echnical and professional education shall be made generally available” (art. 26 (1)).  Accordingly, the Committee takes the view that TVE forms an integral element of all levels of education.

16.
An introduction to technology and to the world of work should not be confined to specific TVE programmes but should be understood as a component of general education.  According to the UNESCO Convention on Technical and Vocational Education (1989), TVE consists of “all forms and levels of the educational process involving, in addition to general knowledge, the study of technologies and related sciences and the acquisition of practical skills, know‑how, attitudes and understanding relating to occupations in the various sectors of economic and social life” (art. 1 (a)).  This view is also reflected in certain ILO Conventions.
  Understood in this way, the right to TVE includes the following aspects:


(a)
It enables students to acquire knowledge and skills which contribute to their personal development, self‑reliance and employability and enhances the productivity of their families and communities, including the State party’s economic and social development; 


(b)
It takes account of the educational, cultural and social background of the population concerned; the skills, knowledge and levels of qualification needed in the various sectors of the economy; and occupational health, safety and welfare;


(c)
Provides retraining for adults whose current knowledge and skills have become obsolete owing to technological, economic, employment, social or other changes;


(d)
It consists of programmes which give students, especially those from developing countries, the opportunity to receive TVE in other States, with a view to the appropriate transfer and adaptation of technology; 


(e)
It consists, in the context of the Covenant’s non‑discrimination and equality provisions, of programmes which promote the TVE of women, girls, out‑of‑school youth, unemployed youth, the children of migrant workers, refugees, persons with disabilities and other disadvantaged groups.
Article 13 (2) (c):  The right to higher education

17.
Higher education includes the elements of availability, accessibility, acceptability and adaptability which are common to education in all its forms at all levels.

18.
While article 13 (2) (c) is formulated on the same lines as article 13 (2) (b), there are three differences between the two provisions.  Article 13 (2) (c) does not include a reference to either education “in its different forms” or specifically to TVE.  In the Committee’s opinion, these two omissions reflect only a difference of emphasis between article 13 (2) (b) and (c).  If higher education is to respond to the needs of students in different social and cultural settings, it must have flexible curricula and varied delivery systems, such as distance learning; in practice, therefore, both secondary and higher education have to be available “in different forms”.  As for the lack of reference in article 13 (2) (c) to technical and vocational education, given article 6 (2) of the Covenant and article 26 (1) of the Universal Declaration, TVE forms an integral component of all levels of education, including higher education. 

19.
The third and most significant difference between article 13 (2) (b) and (c) is that while secondary education “shall be made generally available and accessible to all”, higher education “shall be made equally accessible to all, on the basis of capacity”.  According to article 13 (2) (c), higher education is not to be “generally available”, but only available “on the basis of capacity”.  The “capacity” of individuals should be assessed by reference to all their relevant expertise and experience.

20.
So far as the wording of article 13 (2) (b) and (c) is the same (e.g. “the progressive introduction of free education”), see the previous comments on article 13 (2) (b).

Article 13 (2) (d):  The right to fundamental education

21.
Fundamental education includes the elements of availability, accessibility, acceptability and adaptability which are common to education in all its forms and at all levels.

22.
In general terms, fundamental education corresponds to basic education as set out in the World Declaration on Education For All. By virtue of article 13 (2) (d), individuals “who have not received or completed the whole period of their primary education” have a right to fundamental education, or basic education as defined in the World Declaration on Education For All.

23.
Since everyone has the right to the satisfaction of their “basic learning needs” as understood by the World Declaration, the right to fundamental education is not confined to those ”who have not received or completed the whole period of their primary education”.  The right to fundamental education extends to all those who have not yet satisfied their “basic learning needs”.

24.
It should be emphasized that enjoyment of the right to fundamental education is not limited by age or gender; it extends to children, youth and adults, including older persons.  Fundamental education, therefore, is an integral component of adult education and life‑long learning.  Because fundamental education is a right of all age groups, curricula and delivery systems must be devised which are suitable for students of all ages.  

Article 13 (2) (e):  A school system; adequate fellowship 
system; material conditions of teaching staff

25.
The requirement that the “development of a system of schools at all levels shall be actively pursued” means that a State party is obliged to have an overall developmental strategy for its school system.  The strategy must encompass schooling at all levels, but the Covenant requires States parties to prioritize primary education (see para. 51).  “[A]ctively pursued” suggests that the overall strategy should attract a degree of governmental priority and, in any event, must be implemented with vigour.  

26.
The requirement that “an adequate fellowship system shall be established” should be read with the Covenant’s non‑discrimination and equality provisions; the fellowship system should enhance equality of educational access for individuals from disadvantaged groups.

27.
While the Covenant requires that “the material conditions of teaching staff shall be continuously improved”, in practice the general working conditions of teachers have deteriorated, and reached unacceptably low levels, in many States parties in recent years.  Not only is this inconsistent with article 13 (2) (e), but it is also a major obstacle to the full realization of students’ right to education.  The Committee also notes the relationship between articles 13 (2) (e), 2 (2), 3 and 6‑8 of the Covenant, including the right of teachers to organize and bargain collectively; draws the attention of States parties to the joint UNESCO‑ILO Recommendation Concerning the Status of Teachers (1966) and the UNESCO Recommendation Concerning the Status of Higher‑Education Teaching Personnel (1997); and urges States parties to report on measures they are taking to ensure that all teaching staff enjoy the conditions and status commensurate with their role.
Article 13 (3) and (4):  The right to educational freedom

28.
Article 13 (3) has two elements, one of which is that States parties undertake to respect the liberty of parents and guardians to ensure the religious and moral education of their children in conformity with their own convictions.  The Committee is of the view that this element of article 13 (3) permits public school instruction in subjects such as the general history of religions and ethics if it is given in an unbiased and objective way, respectful of the freedoms of opinion, conscience and expression.  It notes that public education that includes instruction in a particular religion or belief is inconsistent with article 13 (3) unless provision is made for non‑discriminatory exemptions or alternatives that would accommodate the wishes of parents and guardians.  

29.
The second element of article 13 (3) is the liberty of parents and guardians to choose other than public schools for their children, provided the schools conform to “such minimum educational standards as may be laid down or approved by the State”.  This has to be read with the complementary provision, article 13 (4), which affirms “the liberty of individuals and bodies to establish and direct educational institutions”, provided the institutions conform to the educational objectives set out in article 13 (1) and certain minimum standards.  These minimum standards may relate to issues such as admission, curricula and the recognition of certificates.  In their turn, these standards must be consistent with the educational objectives set out in article 13 (1).

30.
Under article 13 (4), everyone, including non‑nationals, has the liberty to establish and direct educational institutions.  The liberty also extends to “bodies”, i.e. legal persons or entities.  It includes the right to establish and direct all types of educational institutions, including nurseries, universities and institutions for adult education.  Given the principles of non‑discrimination, equal opportunity and effective participation in society for all, the State has an obligation to ensure that the liberty set out in article 13 (4) does not lead to extreme disparities of educational opportunity for some groups in society.
About 800-1000 childer per year do not transfer from primary to second-level school





4% of students drop-out before completing the Junior Cycle





18.4% of students leave before completing the Senior Cycle





There can be a high level of literacy problems, the Education Reserach Centers report published in late 2004 found that 30% of primary school childern in poorer areas suffer sever litercay difficulaties





Very low progression rates to secondary and higher education.











� Tarrow-Bernstein N. (ed) Human Rights Education (Pergamon Press Oxford 1987) hereafter Tarrow-Bernstein





� At the time of writing the Republic of Ireland was a state party to the following principle International and Regional Human Right Convention containing a reference to the right to education;


International Universal Declaration of Human Rights (UDHR)


International Convention on Economic, Social and Cultural Rights (ICESCR)


International Convention on Civil and Political Rights (ICCPR)


International Convention on the Rights of the Child (CRC)


International Convention on the Elimination of Radical Discrimination (CERD)


European Convention on Human Rights (ECHR)





� Aristoltle Politics-Book VIII





� In ancient Greece, Socrates, Plato and Aristotle, all influential thinkers on education, set out that Greek education was to prepare, intellectually well-rounded young people to take leading roles in the activities of the state and of society. In later centuries, Greek concepts served as the basis for the liberal arts. While Aristotle was primarily referring to what in contemporary terms would be higher or tertiary education, the core importance of education at the most basic level is also covered by the same philosophical principle. This means that education at a minimum should ensure that all humans are equipped with the basics components needed to actively engage in the discourse of human society. In particular that at a primary level education ensures that all humans have the ability to read, write and the development of their ability to use critical reasoning.  


� The range of sub-categories is continually been extended with several organisation using different adjectives and categories than found self where and example of some are: Adult, Professional, Primary, Secondary, Higher, Further, Vocational, Traditional, Transnational, Formal, Non-Formal, Speical, Traded, Graduate, Post-Graduated, etc. 





� � HYPERLINK "http://www.innovationcenteral.org/glossary1.html" ��www.innovationcenteral.org/glossary1.html� 





� � HYPERLINK "http://www.myflorida.com/myflorida/business/learn/buypurchasesfeedsurpsurpdefs.html" ��www.myflorida.com/myflorida/business/learn/buypurchasesfeedsurpsurpdefs.html� 


� United Nations Universal Declaration of Human Rights Art 26 (2)





� See Supra Note 6





� United Nations Universal Declaration of Human Rights Art 26 (1)





� United Nations Educational, Scientific and Cultural Organisation





� Resolution EN.C/4/1998/33


� The prevailing linguistic variety reflects different visions of what education should be. Education can be treated as a means for increasing the individual’s earning capacity or for lowering women’s fertility rates. Human rights law specifies the purpose and objective of education, increasingly calling for the mainstreaming of human rights throughout the contents and process of education. From the human rights viewpoint, education is thus an end in itself rather than merely a means for achieving other ends. Some economists may, however, define education as efficient production of human capital and classify all its human rights dimensions as externalities. A definition of people as human capital obviously differs from defining people as subjects of rights. The contrast between the human rights and human-capital approaches is best illustrated by taking children with physical and learning disabilities as an example. The former may be excluded from school because providing wheelchair access, for example, might be deemed too expensive; the latter may be excluded from schooling because meeting their learning needs is deemed not to yield a sufficient marginal return on investment. This type of reasoning obviously challenges the very assumption of human rights, namely the equal worth of all human beings. The Special Rapporteur therefore attaches a great deal of importance to emphasizing differences between education and the right to education so as to create a background for advocating changes within education aimed at conformity with the human rights requirements. 


Commission on Human Rights Preliminary report of the Special Rapporteur on the right to


education, E/CN.4/1999/49





� Katarina Tomasevski was the first Special Rapporteur on the Right to Education and serviced in this capacity from 1998-2004 when she asked not to have her mandate renewed due to a lack of action on her recommendations. She is also the founder of the right to education website www.right-to-education.org  


� Statement of the Special Rapporteur on the right to Education, Professor Katerina Tomasevski, 58th Session of the Commission on Human Rights, 3rd April 2002.





� See Supra Note 1 Tarrow-Bernstein





� Commission on Human Rights Preliminary report of the Special Rapporteur on the right to


education, E/CN.4/1999/49 See Generally Appendix 1 Conceptual Framework of the four A’s Conceptual Framework of the four A’s


� Eurydice Report ‘Sturctures of Education, Vocational Training and Adult Education Systems in Europe’ EURYDICE/CEDEFOP/ETF 2003 hereafter Eurydice Report 2003





�The Irish Free State was the term used to describe Ireland (26 counties) in the period between 1922 (after the war of independence) and 1937 when the Constitution was adopted.  In 1949 Ireland (26 counties) was proclaimed a Republic and its name changed to the Republic of Ireland. 


 


� ‘Ireland is probably unique among European countries in the degree to which it administers an education system without a comprehensive legislative structure’ ‘First Report by Ireland on the Measure Adopted to give effect to the  provisions of the covenant on Economic, Social and Cultural rights’ Dept Foreign Affairs 1996 para 801 hereafter First Report Ireland 





� The expection been the estbalishment of model schools.


� A number of Acts primarily related to School Attendance and Vocational Education were adopted between 1922-1998. However the Education Acts 1878 and 1892 remained the primary legislation for first and second level education until the late 1990’s while third level education was provided for in the late 1980’s.  





� The education provision of the 1937 Constitution was drafted in such a manner as so the State was only to provide ‘for’ free primary education, rather than a more direct provisions that would have been achieved had the preposition ‘for’ not been included. See generally Farry M. Education and the Constitution  ( Sweet & Maxwell Dublin 1996) hereafter Farry M. 1996





� O’Buachalla D. (ed) The Educational Writings of PH Pearse (Mercier Dublin 1980)





� Alfred O’Rahilly was a prominent figure in the drafting of the 1922 and 1937 Constitutions and Eoin McNeil became the first Minister of Education in the Free State. Both men exemplified the general antipathy among many leading figures, towards the State having a direct role in Education.


� Glendenning D. Education and the Law (Butterworths Dublin 1999) p28 hereafter Education and the Law





� Due to the 1966 report of  the OECD entitled ‘Investment in Education’ did however have effect on education policy and from the 1960’s on education started to be regarded as an economic investment by the State and  as such the State began to take a more direct role in the funding a management of education. See Supra Note 17 Education and the Law p36  





� Such as the Universities Act 1997. The Education Act 1998 which provides a statutory basis for the operation of the education system at first and second levels. The Qualifications Act 1999 which provides for a national qualifications framework. The Education (Welfare) Act 2000 provides for issues relating to the educational welfare of children. The Teaching Council Act 2003 which provides for the establishment of a self-regulating teaching council, The Youth Work Act 2003 which provides a legal framework for the provision of youth work programs by the Minister and VEC’s, and the Vocational Education (Amendment) Act 2003 modernizes certain aspects of the existing legislation relating to VECs and the Education for Persons with Special Needs Act which is intended to provide a statutory structure within which the education of people with special educational needs can be guaranteed.





� Eurydice National Report 2003 hereafter Eurydice National Report 2003





� Such as the Rules for National Schools, these rules in addition to the many circulars and directives of the Department of Education and Science are treated as legally binding.


� At the time of writting the Department of Justice, Equality and Law Reform, which has resposiblity for pre-school services was unveiling a national programme to fund the establishment of local pre-school and after-school care programmes it should be noted that these programmes are to be classed as informal rather than formal education. 





� The age at that children are required to attending compulsory education is six, while in practice many children are enrolled in primary education at the age of four and five.





� See Supra Note 17 Eurydice Report 2003


� Education Act 1998


� See Supra Note 29 Eurydice National Report 2003


� In addition there are several picies of legilsation spefic to thrid level education these inculde the In addition, specific provisions such as the Dublin City University Act 1989, Regional Technical College Act 1992-1999, Dublin Institute Technology Act 1992/1994 and Universities Act 1997





� One such example relates to the provision of private for profit educational institutions of  on-line courses and distance learning has is the case with regards to Hibernia College which operates a on-line primary teaching course. While the course is validated by FETAC there is no legislative provisions to  ensure the quality of the course or rights of the students. 


� Eurydice Reports are avaiable at www.eurydice.org


� ‘First Report by Ireland on the Measure Adopted to give effect to the provisions of the covenant on Economic, Social and Cultural Rights’ Dept Foreign Affairs 1996 p178 hereafter First National Report





� See Section 1 Introduction: While UNESCO was etablished to develop education the UN Human Rights system did not activly follow up the right to education until the establishment of Special Rapportuer on the Right to Education in 1998. 





� See Supra Note 1: UDHR, ICESCR, ICCPR, CRC, ICRED, CEDAW





� International Covenant on Economic, Social and Cultural Rights 


International Covenant on Civil and Political Rights 


United Nations Universal Declaration of Human Rights


� UNESCO Obligations of the States (www.unesco.org)





� UNUD Article 26


� In the case of Ireland many primary and secondary schools in particular were founded and run by various religious orders, with varying levels of state support or regulation to the present day. In the context of education as right or service, it would be necessary to develop the education as ‘a right’ argument with due regard for the delivered of education in a private manner where religion is involved. This raises another issue with regard the type of private education being provided e.g. whether it is for profit or not and how it is regulated. 





� In particular the provision of human rights education should form an important aspect of the education system in order for people to be aware as to their rights and duties. Particular rights such as the right to vote, equality before the courts or freedom of thought are clearly limited if the right to education upon which they to some extent depend is not realised.  





� The difference between the two conventions is not only limited to education but to the entire scope of the documents. This was due to the drafting process, which at the time was dominated by two opposing political ideologies (socialist and capitalist) that lead to the two conventions been drafted the socialist driving the ICESCR and the capitalists driving the ICCPR. One of the long lasting results of this failure to produce one convention as been the reinforcement of a notion of a ‘hierarchy of human right’ which many are now trying to gradually re-dressed. 





� Throughout this paper primary, secondary and higher education will be using the following definitions unless otherwise stated:


Primary education means “The main delivery system for the basic education of children outside the family is primary schooling.  Primary education must be universal, ensure that the basic learning needs of all children are satisfied, and take into account the culture, needs and opportunities of the community”


Secondary education ‘includes completion of basic education and consolidation of the foundations for life�long learning and human development.  It prepares students for vocational and higher educational opportunities. Article 13 (2) (b) applies to secondary education “in its different forms”, thereby recognizing that secondary education demands flexible curricula and varied delivery systems to respond to the needs of students in different social and cultural settings.  The Committee encourages “alternative” educational programmes which parallel regular secondary school systems.’





Higher Education Higher education includes all tertiary education (i.e., education beyond secondary education), including degree courses taken for college or university credits or non-degree courses taken for personal edification or pleasure or to upgrade work-related skills.  Such education and training services can be provided in institutional settings, such as universities or schools, or outside of traditional settings, including workplaces, homes, or elsewhere.





� Human Rights Committee, General Comment No. 13, � FILLIN "Symbol" \* MERGEFORMAT �HRI/GEN/1/Rev.6� para. 4 hereafter GC13 see also appendix 1





� Ibid 





� Ibid


� Secondary and Higher Education are added here by the Author in accordance with the interpretation of free education provided for in GC13.





� Human Rights Committee, General Comment No. 11, � FILLIN "Symbol" \* MERGEFORMAT ��  para. 7 hereafter GC11





� See Article 14 of ICESCR  


� Particular attention should be paid to the right of members of the academic community to participate in professional or representative academic bodies, which can often be undermined in private education institutes and in states with a poorly developed right to education. Another area that is raised within this interpretation of academic freedom is implication for intellectual property rights, which are now covered by the TRIPS agreement. This is not within the remit of this paper,  but should not be over looked.





� This replicates article 18 (4) of the International Covenant on Civil and Political Rights (ICCPR) and also relates to the freedom to teach a religion or belief as stated in article 18 (1) ICCPR. The Human Rights Committee notes that the fundamental character of article 18 ICCPR is reflected in the fact that this provision cannot be derogated from, even in time of public emergency, as stated in article 4 (2) of that Covenant


� ‘Under article 13 (4), everyone, including non�nationals, has the liberty to establish and direct educational institutions.  The liberty also extends to “bodies”, i.e. legal persons or entities.  It includes the right to establish and direct all types of educational institutions, including nurseries, universities and institutions for adult education.  Given the principles of non�discrimination, equal opportunity and effective participation in society for all, the State has an obligation to ensure that the liberty set out in article 13 (4) does not lead to extreme disparities of educational opportunity for some groups in society.’


GC13 para 30





� CEDAW Artcile 10 


� Ireland signed the convention on the rights of the child in 1990 and ratfied the convention in 1992. 





� See CRC Article 28


� Article 2 of the Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms


� Kilkelly U. (ed) ECHR and Irish Law (Jordan Bristol 2004) p147-148 hereafte Kilkelly





� Airey v Ireland (1979-80) 2 EHRR 305


� Artcile II-74 Draft Consitutional Treaty 12th Jannuary 2005


� ESIB ‘Social Objective and economic perspectives of the Lisbon Strategy in relations to Higher Education’ policy paper 2004





� The Lisbon Agenda also known as the Lisbon Strategy or Lisbon Process, is an action and �HYPERLINK "/w/index.php?title=Development_plan&action=edit"��development plan� for the �HYPERLINK "/wiki/European_Union"��European Union�. It was set out by the �HYPERLINK "/wiki/European_Council"��European Council� in �HYPERLINK "/wiki/Lisbon"��Lisbon� in March �HYPERLINK "/wiki/2000"��2000�. The Lisbon Strategy intends to deal with the low productivity and stagnation of economic growth in the �HYPERLINK "/wiki/EU"��EU�, through the formulation of various policy initiatives to be taken by all EU member states. The broader objectives set out by the Lisbon strategy are to be attained by �HYPERLINK "/wiki/2010"��2010�. The main fields are economic, social, and environmental renewal and �HYPERLINK "/wiki/Sustainability"��sustainability�. The Lisbon Strategy is heavily based on the economic concepts of:


�HYPERLINK "/wiki/Innovation"��Innovation� as the motor for economic change (based on the writings of �HYPERLINK "/wiki/Joseph_Schumpeter"��Joseph Schumpeter�) 


The "�HYPERLINK "/wiki/Learning_economy"��learning economy�" 


Social and environmental renewal 


Under the strategy, a stronger economy will drive job creation in the EU, alongside social and environmental policies that ensure sustainable development and social inclusion, which will themselves drive economic growth even further.





� ESIB, EUA and USI have noted this through the adoption of policies on the topic. 





� The Kok report set out to asses the level of implementation of the Lisbon Agenda and concluded ‘that little progress had been made over the first five years and recommended to refocus the agenda on growth and employment’ The make-up of the �HYPERLINK "/wiki/Wim_Kok"��Kok� review group is indicative of the primacy of economic goals and included the governor of the �HYPERLINK "/wiki/London_School_of_Economics"��London School of Economics� and chair of �HYPERLINK "/wiki/Unilever"��Unilever�.





 


� See Supra Note 39 First National Report p 193





� Tomasevski’s survey of written consitutions has shown that the right to education is guaranteed in 142 countries, while forty-four countries  had no consitutional guarantee.  See Annual Report of the Special Rapporteur on the Right to Education U.N. Doc. E/CN.4/2001/52


� Bunreacth Na hEireann Article 42 as enacted by the People on the 1st July 1937 and last ammended by same in 2001.





� Crowley v. Ireland [1980] I.R. 102





� The Kenny Judgement





� O’Donoghue v. Minister for Health [1996] 2 I.R. 20





� The Crizzle Case and Landers v Attorney General (1973) 109 ILTR 1


� ‘This (Art.42.1) was not contained in the first drafts and is undoubtedly of clerical origin. Rev. Cahill S.J. in response to a letter from Eamonn De Valera in 1936, asking for his ideas of what should be in the new Constitution suggested as a fundamental principle that “primary responsibility and control of the education of the young belongs inalienably to the parents and the Church, it is a function of the State to assist where necessary and supplement their efforts” See Supra note 23 Farry p56


 


� Ibid 





� “No lay committee of any kind is to be associated with the manager in school management”  Dept. of Finance DF, S22/4/37  cited in O’Buachalla, Education Policy in Twentieth Century Ireland (Merlin Publishers Dublin 1988)





 ‘The State attitude towards parents is illustrated to some extent , by the controversy over the use of Irish as medium for instruction in the early 1930’s when Thomas Derrig was Minister for Education. When parental dissatisfaction was cited by James Dillion T.D., the Minister stated: “I cannot see that parents as body can decide this matter….Parents are always free to make representations on this matter’ citation omitted  See Supra Note 23 Farry 


 


� Blake (decd.), Re [1955] I.R. 89





� See Supra note 23 Farry





� The State (Nicolaou) v. An Bord Ucthtala [1966] I.R. 572





� See Generally Supra Note 23 Farry Ch. 7





� Keegan v. Ireland  (1994) E.H.R.R 342


� Child Care Act 1991 





� Doyle (An Infant) RE: State (Doyle) v. Minister for Education [1989] I.L.R.M 710 





� See Supra Note 23 Farry p.64 





� See Supra Note 26 Education and the Law Section 3.68





� Art. 42.2 is manifestation of  the right to educate children at home which is clearly guaranteed in a number of international conventions. However according to Glendenning the number of families, which are involved in home bases education, is very low at just 200 families in 1995. There is however evidence to support her ascertainion that there is a growth in the non-denominational education sector through parent driven cooperatives such as ‘Educate Together’.  The question which then must be answered is if the State is doing enough to support these initiatives which are after all originating from constitutional rights.   


� See Supra Note 23 p. 64


� Supra note 23 Farry p.68





� DDP v Best [1998] 2 ILRM 549 





� ‘The early drafts of the 1937 Constitution contain an Article stating: “The State shall provide free primary education …” the preposition for was inserted by De Valera [in his own hand] in the April 7, 1937 draft’ See Supra Note 23 p. 23





� ‘The inclusion of the preposition for was of major significance to the Supreme Court in Crowley v Ireland when they held that the relevant obligation of the State under that section was to “to provide for” such education and not to supply it.’  See supra Note 23 p. 23





Glendenning clearly points to the influence of three non-civil servant in drafting the 1937 Constitution and whose influence was manifested itself in the State not been obliged to provide for free primary education directly. These personalities were Alfred O’Rahilly, Edward Cahill S.J and J.C Mc Quaid whose views Glendenning summarises as follows: 





O’Rahilly


‘ (a) that the family based on marriage , as fundamental unit group of society, should be protected from attacks on the purity, health and sacredness of that institution.


(b) parental priority in education 


(c ) no state monopoly


(d) the teaching of religion is obligatory, except for those pupils whose parents or guardians express dissent therefrom


(e) children deprived of parental care have the right to have help and protection of the State in the limits fixed by the law


(f) there is no established of State-endowed Church’








Cahill


‘who recommended, inter alia, compulsory primary education in State-aided, denominational single sex schools… that religion be taught during schools hours as part of the curriculum under the direction of the relevant religious body’ 


McQuaid  ‘Nowhere is Fr. McQuaid’s impact more evident than in article 42 (education)’  


‘Fr. McQuaid clearly believed in the sovereignty of Aquinian natural law which teaches that all public power must proceed from God as the sovereign ruler and not the multitude’


See Supra Note 26 Education and the Law Section 3.37





� Ibid 





� Crowley v Ireland [1980] I.R 102





� See Supra Note 23 p 25-26





� Crowley v Ireland [1980] I.R. 129-130


� ‘This decision has been described as “a most unsatisfactory decision” by Professor James Casey’ See Supra Note 23 p26 and Casey Consitutional Law in Ireland (1987)





� ‘… although the State is bound to provide proper free primary education, it seems to be obvious that circumstances could arise when it would be unreasonable to insist that this duty should be preformed under the actual conditions existing at any particular time’ Crowley v. Ireland unreported High Court I.R. (1980) McWilliam p8  





� Report of the Consitional Review Group (Dublin 1996)


� See Supra Note 26 Education and Law p144-145 





� In O’Donoghue v. Minister for Health the plaintif held that there was no provision in the State for a child who was quadriplegic and mentally disabled  despite the fact that the same right to education existed for this child as to all other childern.  O’Donoghue v Minister for Health unreported High Court May  I.R [1993]





� Ibid p 95 


� While the State has responded reasonably generously to the educational needs of the moderately and mildly mentally and physically disabled children, it fell behind many developed countries in its provisions for the small but most seriously disabled group of all. See Supra Note 27 Education and the Law p46





� See Supra Note 95 p95





� See Supra Note 26 Education and the Law


� See generally 


F.N. (a minor) v the Minister for Education unreported High Court March 24 1995


D.T. (a minor) V. The Eastern Health Board unreported high court March 24 1995


D.D. (A minor) v EHB unreported High Court May 3 1995


Comerford v The Minister for Education [1997] 2 ILRM 134


D.G. v Ireland (20020 35 EHRR 1153 and D.G. (a minor) v Eastern Health Board, Ireland and A.G [1997] 3 IR 511, [1998] 1 ILRM 4 


         


� In this case an eleven year old boy who suffered from ADHD and came from a dysfunctional family was seeking the realisation of a number of rights through judiciial review. When he was abandoned in 1996 he was taken into the care of the EHB. The judge ruled that while under the ‘care’ of his parents his educational deprivation had to be viewed as their failure; however while in the care of the State the failure lay with the State and that since his special needs had been established in 1995 the State further failed to vindicate his rights by providing for his special educational needs.





� In D.G. v Ireland an teenage boy from a severely disturbed family background who had been assessed by the Health Board and found to be in need of placement at a special high support care unit. The Health board was unable to provide this care as no such facility existed  and was also no empowered to detain him. The High Court therefore ordered his detention in St. Patrick’s juvenile detention centre.  The applicant lost appeal against this detention before the Supreme Court and took his case before the ECtHR  on the grounds that his detention did not fulfil the purpose of educational supervision as required by  the ECHR Art. 5.  


� The questions that may be posed to asses a States committement to the right to education are outlined in the Revised Guidelines Regarding the Form and Contents of Reports to be Submitted by States Parties under Articles 16 and 17 of the ICESCR.





� See Supra Note 26 Educationa and the Law p105


� Martin Collins, Pavee Point, addressing the opening session of the National Seminar of Traveller Parents and Learners 2004


� Non-National in the context of this paper referees to person who may be classed as refugees, alyssum seekers and economic immigrants. 





�  The 1990’s saw significant development of contemporary education legislation that continued until the end of the decade. In particular the development of the White Paper on Special Education and review of the Special Education Review committee are of relevance.    


� Spelman B.J & Griffin S. (eds) Special Educational Needs-Issues for the White Paper (Dublin, Education Department UCD, 1994)


 


� ‘Report of the Special Education Review Committee’ Dept of Education 1993 p155 hereafter SERC Report 1993


� ‘While there can be little doubt that Irish travellers are descendants of members of the indigenous population who for various reasons adopted a nomadic lifestyle, it is obvious that they now have a culture which is consistent with that lifestyle and considerably at variance with that of the settled community.’  Ibid p156





� Ibid p157


� The Junior Cycle is effectively the final level of compulsory education for the majority of children who turn 16 on or in the Junior Certificate year.  





�  Pavee Point Fact-Sheet ‘Education and Cultural Rights’  2002/2003 and ‘Second Report by Ireland on the Measure Adopted to give effect to the provisions of the covenant on Economic, social and Cultural Rights’ Dept Foreign Affairs 2000 





� The continued lack of statistics relating to the basic educational level attained by children of the Traveller community was highlighted by the Human Rights Commission who requested such information. The reply provided by the State portrays the continued lack of attention given to the needs of the Travellers.





‘The Department of Education and Science does not have any specific literacy rates for traveller’  ‘Follow-up on the Second Report by Ireland on the Measure Adopted to give effect to the provisions of the covenant on Economic, Social and Cultural Rights’ Dept Foreign Affairs 2003 p46 hereafter Follow up on Second National Report 


� The following have been identified by Pavee Point an Traveller NGO has been the principle weakness of their right to education. Access to Education Negative Attitudes towards Travellers,  Segregation in Provision Additional Resources and Support, Invalidation of Traveller Culture, Parental Involvement and Ethos of the Schools


� Wilson D. ‘Minority rights in Education’ RTE 2002


� See Supra Note 39 First National Report p212





� Ibid 





� ‘Last year non-national made up 40 per cent of the junior infants intake’ ‘Parents from 33 countries given booklet of tips for primary schoolchildren’ Irish Time 03/09/05 





� There are a number of minority religions which have established their own schools such as Judaism, Islam and Church of Ireland. However, these school are not part of the regular school system and often function under special arrangements made between the Department of Education and Science and the group concerned.  





� ‘A limited amount of mother tongue and mother culture support if funded by the Department of Education and Science. Classes take place outside of the school-day (usually at weekends), often on school premises. Otherwise mother tongue and mother culture support is provided on voluntary basis within the ethnic community’  See Supra Note 121 Follow-up on the Second National Report 





� The exclusion of  the cultural practices of minority groups  from within the school,  such as religious celebrations, languages and minority histories and cultures all sever to maintain the disadvantaged situation of the children of many non-national or minority groups. 





�  Access to several higher level institutions and courses is dependent upon having an certain minimum level of Irish.   


� The first Jewish primary school opened in 1933, and in 1990 a Muslim primary school opened. There has also been an increased number of gaeli-scoils established by parents and multi-denominational schools such a those which are part of the ‘Educate Together’ network. 


� See Supra Note 39 First National Report p187





� “Learning disabilities is a general term that refers to a heterogeneous group of disorders manifested by significant difficulties in the acqusition and use of listening, speaking, reading, writting, reasoning or mathematical abilities” National Joint Committee on Learning Disabilities  Dept of Education 1988





� This group is understood to inculde children whose experience an physical or sensory disability which is permanent and arises from a variety of conditions such as congenital deformities, spina bifida, muscular dystrophy etc or from accidental injury. 





� This group is understood to include children who have either a mild (scoring 50-70 on the I.Q test) or profound mental disability (scoring 35-50 on the  I.Q test) that manifest in the form of reduced learning capacity and inadequate social development. Children with emotional and behavioural disorders are understood to by those children whose disorders are sufficiently marked and prolonged to cause a disability to the child and/or serious distress or disturbance to the family, school or community. 


�  See Supra Note 26 p144-145





� Ibid p144-145





�  See Supra Note 39 First  National Report





� See Supra Note 116 Report of the SERC p56





� Education Act 1998, Education and Training Act 1999, Teaching Council Act 2001, Education (Welfare) Act 2000/2002, Equality Act 2000 and the Education for Persons with Special Educational Needs Act 2004





� The Education Act 1998 which was the first modern piece of legislation relating to education provision in Ireland since the 1939 Constitution and dealt primarily with mainstream education provision. The Education (Welfare) 1999 dealt more directly with special needs and the Education for Persons with Special Educational Needs Act 2004 which as arrived some twelve year late. The other relevant legislation being the Equality Act 2000 which improved the right to access of educational services coming in six years after the projected time scale from the SERC recommendations.





� ‘Report of the Commission on the Status of People with Disabilities’ (Dublin 1996)





� ‘In line with this resolution, policy in this area will seek to provide for children with special needs in mainstream schools as far as possible and according as it is appropriate for the particular child. This means that it is accepted that there will continue to be childern with disabilities for whom enrolement in an ordinary school would not be appropriate’ See Supra Note 39 First National Report


� See Supra Note 116 Report of the SERC





� Ibid





� Ibid p81





� See Supra Note 39 First National Report p182





� According to the SERC report ‘The development of some 2% in each cohort of children can be expected to be affected by a disability. A larger group will experience learning difficulties to an extent that teaching support to supplement that which can normally be provided in class or subject teacher is required’ See Supra note 116 p77





� ‘Most small national schools do not have access to remedial teaching other than that which may be provided by class teachers’ Ibid p79


� Ibid p102





� ‘The issues to be addressed concern the following….Adequate support services for both special schools and ordinary schools’  See Supra Note 39 First National Report p191





� Ibid p191





� See Supra Note 116 Report of the SERC





� This comprised of 31 Special Schools with 3,298 children, 155 Primary Schools with 1,860 children and 48 post-primary schools with special classes with about 600 childern. 


� ‘Second Report by Ireland on the Measure Adopted to give effect to the provisions of the covenant on Economic, Social and Cultural Rights’ Dept Foreign Affairs 2001 p178 hereafter Second National Report p44 


� Spelman B.J & Griffin S. (eds) Special Educational Needs-Issues for the White Paper (Dublin, Education Department UCD, 1994) p103





� In 1994 the Psychological Society of Ireland recommended that 144 educational psychologist were needed to met the demand. Yet more than a decade later the number of psychologists working with the National Education Psychology Service was 200 falling well short of the demand.    


� The above information was brought to the authors attention through a review of various government reports and through an interview with a trainee Clinical Psychologist who is currently completing the P.hD in the area of Child Psychology in NUI Galway and who has direct experience working  with the  Psychological Services under the Department of Health through the Health Services Executive.   





� ‘An Overview of Education Statistics Section 1’ Department of Education and Science 2004





� ‘As an intitial objective, we propose that an operational figure of 10% of each age-cohort of children be adopted for the propose of the  provision of additional remedial posts. This is regarded as conservative estimate of the level of need’  See Supra Note Report of the SERC p77





� Department of Education and Science ‘Delivering Equality of Opportunity in Schools’ DES Publications 2005 Foreword by Mary Hanafin Minister for Education and Science


� Educational disadvantage is a term that is used widely, for the purpose of this paper. The term should be understood as being manifest as in the poor educational performance for children due to economic deprivation, social alienation or geographic location. The physical, psychological and social needs of children who are educationally disadvantage are identical to the majority of children yet due to a combination of the above factors their needs are not met. 





� See Supra Note 39 First National Report p209





� See Supra Note 39 First National Report p209 and Supra Note 161 Delivering Equaity of Opportunity in Schools p9





� ‘The Department of Education is to adopt a new approach to educational disadvantage after admitting current policies are having little impact on low literacy and numeracy levels in poorer areas.’ Irish Times 23/05/2005





� ‘Tackling Educational Disadvantage’ Labour Party 2004	





� ‘Ms Kelly:the campaign to raise the standards of our schools is a recent one, yet many of our schools have been decaying since the 1960s. It is an indictment of us as parents, as educators and as a people that we have allowed the situation to continue over so many years.’ Seanad Eireann- Volume 137 - 13 October, 1993	





� ‘The reality is that 630 of our national schools are substandard, 200 of which are seriously substandard. Outdoor toilets, the lack of a heating system and the presence of rats and mice are still a fact of life in some of our schools. There are also rotten windows and doors, prefabs which were in good shape a quarter of a century ago, no recreational space, wall-to-wall bodies in the classroom and a remedial teacher with no place to teach — the tale of woe goes on and on and in that respect we should be ashamed of ourselves. Conditions such as those which I described are not acceptable even in the Third World.’ Ibid 





� Ibid 





� ‘The number of complaints to the HAS (Health & Safety Authority)  from schools and educational institutions has increased dramatically in recent years as schools step up pressure for badly needed repairs. Over 100 complaints were received in 2003, compared to just a quarter of this figure in 1999… In recent years, over €200 million annually has been committed to primary school buildings. But the HSA inspection reports underline that the problem remains for some of the 4,000 primary schools in the State.’  Irish Times ‘INTO step up campaign to upgrade schools’ 23/05/2005





� Press Release ‘ASTI Calls for full use of school buildings projects in 2005’ ASTI 5th Decemeber 2004





� See Supra Note 116 Report of the SERC p144


� Warner L.W, Havighurst R.J & Loeb M.B ‘Who shall be Educated’ (Greenwood Press London 1972) p89





� See Supra Note 116 Report of the SERC  





� Ibid p85





� See Supra Note 155 Second National Report p44





� See Supra Note 39 First National Report p192 


� The average waiting list for assessment by the Midland Health Executive Psychological Service is minimum of six months, the waiting list for NEPS is of similar length. Interview with M. Duggan Ph.D post-graduate in Clinical Psychology, NUI Galway.    


� ‘A new Bill which has a considerably narrower focus, Education (No.2) Bill 1997, is currently passing through the Dail. If this Bill passes into law, it will be the first comprehensive Education Act in the History of the State’ Glendenning D. ‘Recent developments in education in Ireland’ 2 Eur. J. Ed. L. & Policy 1998 p79 This Bill has passed into law and is now the Education Act 1998. 





� ‘In the interest of the common good, the Bill (Act) makes provision for the education of every child in the State, inculding any child with special educational needs. It provides generally for primary, post-primary, adult and continuing education together with vocational educational and training.’ Ibid 





� Glendenning D. ‘Country Report: Ireland’ 2 Eur. J. Ed. L. & Policy 1999 p61


� Under Section 27 of the Act school boards will be required to establish and maintain procedures with the objectives of informing students in the school of its activities. This section of the act also requires the boards of management to encourage the establishment of student schools in post-primary schools.  Ibid p63





� Ibid p63-64


� In cases where the student is under eighteen years of age this action may be taken on their behalf by parents or guardians.


� Glendenning D. ‘Country Report: The Education (Welfare) Bill 1999: A new approach to school attendance in Ireland’ 3 Eur. J. Ed. L. & Policy 1999 p141





� For the prupose of the Act a child is understood to be any person who has reached the age of 6 but who is not yet 16 or who is under eighteen and has not completed 3years of post-primary  education.  


� See Supra Note 186 p143





�The nine grounds are: gender, martial status, family status, sexual orientation, race, religious belief , ethnicity,  age and membership of the traveller community.


� Some of the European Directives which are given effect under the Act are:


Council Directive 2000/43/EC, Council Directive 2000/78/EC, Directive 2002/73/EC and Council Directive 97/80/EC





� See Supra Note 39 First National Report p186-187





� See Supra Note Second National Report p44


� The of objectives of this Unit are to:


• to establish and maintain a database of the language experience of all


non-national pupils and adult refugees


• to develop suitable English language programmes for non-nationals;


• to develop new English language training materials and identify sources of


suitable existing materials;


• to provide training for English language support teachers and their principals


at primary and post-primary school levels;


• to advise the Department of Education and Science on matters relating to the


English language provision for non-nationals, as requested.





� ‘A limited amount of mother tongue and mother culture support is funded by the Departmentof Education and Science. Classes take place outside of the school day (usually atweekends), often on school premises. Otherwise, mother tongue and mother culture supportis provided on a voluntary basis within ethnic communities’ See Supra note 121 Follow-up to Second National Report p 66-67





� ‘The following existing schemes and programmes will be integrated into the SSP on a phased basis over the five year implementation period


Early Start


Giving Children a Break


Support Teacher Project


Early literacy Initative


Home/School/Community liasion scheme


School Completeion Programe


Disadvantaged Areas Schemes’ See p10 Delivering Equality of opprounity in Schools 


� See Supra Note 100 Constitutional Review Group 


� Ibid 


� Brosio R.A. A Radical Democratic Critique of Capitalist Education (Peter Lang New York 1994) p1





� This side of Globalisation is based around the elimination of all barriers, to the free flow of goods, services and capital. 





� Legrain P. Open World The Truth about Globalisation ( 2002 p110-11) cited in Tomeasevki K. ‘Globalizing What: Education as Human Right or Traded Service?’  12 Indiana J. of Global Legal Studies 2005





� In December 1999 the US Trade Ambassador Charlene Barshefsky announced that the US specifically wanted free trade in education and health service included in the negotiation. This has been followed by a number of countries forming the world leading education exports (The Wilson Group) placing education on their schedule within the GATS negotiations.  In total five countries have issued request for the liberalisation of education these are: New Zealand, Japan, Australia, the USA and Switzerland. While a further 25 have made commitments to liberalise the education sector. See appendix 3 Liberalisation Request made under GATS





� ESIB-The National Students’ Unions of Europe ‘Policy Paper on the Commodifcation of Eduaction’ 2001 and Friend-Pereira J. ‘The Commodifiction of Education’ USI Policy 2001





� The term commodification as become widely accepted within European higher education cricles however the term liberalisation may also be used in its place. 





� ‘The World Bank which consists of the International Bank for Reconstruction and Development (IBRD) and the International Development Association (IDA) operate primarily by providing member states with loans and by directing some development operations.’ Friend-Pereira J. ‘The Right to Education: Human Rights Law, The World Bank, IMF and WTO’ unpublished 2004 p7





� This argument is supported through the relationship between the UN and the three organisations. The World Bank and IMF are specialised organisations of United Nations and therefore must have the principle and goals of the UN as their underlying objectives. The WTO is an entirely separate organisation which aims to promote trade through developing and administering a series or multilateral trade treaties.





� From it foundation in 1947 eight rounds took place under GATTS. The first six rounds dealt primarily with tariff (trade tax) system, while the seventh and eight sought to extend its role.


� The WTO operates under the agreements, negotiated and signed by the bulk of the world’s trading nations. These documents provide the legal ground-rules for international commerce. They are essentially legal contracts, binding governments to keep their trade policies within agreed limits. Although binding and placing obligations on governments, they primarily favour producers of goods and services by providing them with greater and more favourable market access. In comparison with the ICESCR and the ICCPR and other rights based international legal documents the trade agreements agreed other the WTO are judicable and full enforceable. 





� This observation was made by Maude Barlow the National Chairperson of the Council of Canadians, and director of the International Forum on Globalisation. See Barlow M ‘A GATS Primer’ The Council of Canadians 2000


� For example it was estimated that the United Kingdom generated up £12 billion from trade in education in 1999.  See Tomeasevki K. ‘Globalizing What: Education as Human Right or Traded Service?’  12 Indiana J. of Global Legal Studies 2005 p11





� WTO ‘Education services: Background notes by the Secretariat’ Council of Trade in Services WTO 1998





� WTO ‘Education services: Background notes by the Secretariat’ Council of Trade in Services WTO 1998 Annex 1





� It should be noted that the right to education as providing for in the ICESCR and ICCPR has been interpreted as covering basic education that of course may be wider in scope than primary education. 


� I.T based online education has an estimated global turnover $50 billion and provides for a huge growth potential as the access to the internet and IT increases.  In the USA 55% of the 2,215 colleges and universities were offering online courses in 1997 and over 1million students were participating in these courses. This number was expected to triple by 2000. 





� ‘Although there are no figures availbe, the literature suggests an increase in the presence of foreign suppliers in some countries driven by a variety of reasons. For instance, in an effort to enchnace domestic capabilties in higher education as well as foreign exchanges costs derived from outflows of students several Asia Pacific countries are allowing foreign universitries to establish “local  branch campuses” or “subsidiaries”’  WTO ‘Education services: Background notes by the Secretariat’ Council of Trade in Services WTO 1998 p7 hereafter WTO background notes


� ‘Given that the bulk o f trade in the sector takes place through consumption abroad, measures restricting the mobility of students may warrant particular attention’  Ibid p8





� Michele Gibbons cited in the IMHE Info ‘Highlights of the IMHE General Conference 2004 “Choices and Responsibilities: Higher Education in the Knowledge Society”’ April 2005 





� See Generally Section 1.1 





� These are the three articles that would be of prime importance to developing education as a service under GATS and will be addressed in the coming pages. Other Articles that would be important to note with regards to education and other public services are: ‘Monopolies and Exclusive Service Suppliers’ Art. VIII, Subsidies Art XV and Market Access Art. XVI





� The Bologna Process has been adopted by more than 30 European Countries and aims to achieve greater compatibility and comparability of the European systems of higher education and to increase the international competitiveness of the European system of higher education. See Friend-Pereira J ‘The Bologna Process an Overview’ Union of Students in Ireland, Policy Document 2001





� ‘Trade in Services’ 29 Int’l L. (1995)


� ‘Such negotiations shall be directed to the reduction or elimination of the adverse effects on trade in services of measures as a means of providing effective market access. This process shall basis and to securing an overall balance of rights and obligations.’ Art XIX GATS





� See Cohen M G ‘The World Trade Organisation and post-secondary education: implications for the public system’ Working Paper Series no. 1 Hawke Institute, University of South Australia. Marjorie Griffin Cohen is a Professor of Political Science and Women’s Studies at Simon Fraser University in British Columbia.





�This form of non-direct financial support could include, the provision of  any government provided student loans, bursaries or funding for specialise national study centres.


� GATS Article XVI Market Access


‘1. With respect to market access through the modes of supply identified in Article I, each Member shall accord services and service suppliers of any other Member treatment no less favourable than that provided for under the terms, limitations and conditions agreed and specified in its Schedule.


2. In sectors where market-access commitments are undertaken, the measures which a Member shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless otherwise specified in its Schedule, are defined as:


(a) limitations on the number of service suppliers whether in the form of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test;


(b) limitations on the total value of service transactions or assets in the form of numerical quotas or the requirement of an economic needs test;


(c) limitations on the total number of service operations or on the total quantity of service output expressed in terms of designated numerical units in the form of quotas or the requirement of an economic needs test;


(d) limitations on the total number of natural persons that may be employed in a particular service sector or that a service supplier may employ and who are necessary for, and directly related to, the supply of a specific service in the form of numerical quotas or the requirement of an economic needs test;


(e) measures which restrict or require specific types of legal entity or joint venture through which a service supplier may supply a service; and


(f) limitations on the participation of foreign capital in terms of maximum percentage limit on foreign shareholding or the total value of individual or aggregate foreign investment.’





� See Generally Appendix 3 Liberalisation Request made under GATS and Supra Note 214 WTO background notes p 9-10 


� From responce to question posed to former Minister for Education and Science who is currently the Minister for Communication, Marrine and Natrual Resources





� The Lisbon Agenda with regards to education essential sets out a policy to create for research and development and an education system which can met the demands of the growth economy.  





� A PPP is a contractual arrangement between the public and private sectors (consistent with a broad range of possible partnership structures e.g. Design Build, or Design Build Operate and Finance) with clear agreement on shared objectives for the delivery of public infrastructure and/or public services by the private sector that would otherwise have been provided through traditional public sector procurement.





� ‘A pilot public-private partnership (PPP) project to build five schools, which could end up costing up to 13 per cent more than if the schools were built by the State, was strongly criticised at a meeting of the Oireachtas Public Accounts Committee yesterday’  The Irish Times 23/04/05





� See Generally Appendix 1 Conceptual Framework of the four A’s


� Cole M (ed) Education for Equality (Routledge London 1989) p14-15





� Tomasevski K. Education Denied (Zed Books London 2003) p187





*  Contained in document E/C.12/1999/10.













































































Appendix 3


Liberalisation Request made under GATS


COMMUNICATION FROM THE UNITED STATES


Higher (Tertiary) Education, Adult Education, and Training


The attached communication has been received from the delegation of the United States with the request that it be circulated to Members of the Council for Trade in Services.


_______________


INTRODUCTION


For consideration of all WTO Members, the United States presents this proposal on higher (tertiary) education, adult education and training services.   At the outset, it is important to note that the proposal recognizes that education to a large extent is a government function, but that most countries permit private education to coexist with public education.  The proposal, therefore, envisions that private education and training will continue to supplement, not displace, public education systems.  This paper is intended to stimulate discussion and help liberalize trade in this important sector in the world economy.


IMPORTANCE OF HIGHER (TERTIARY) EDUCATION, ADULT-EDUCATION, AND TRAINING SERVICES


Higher (tertiary) education (hereinafter referred to as “higher education”), adult education, and training services are expanding rapidly, particularly through the use of the Internet.  These services include academic and training courses on information technology; languages; executive, management and leadership training; driver education; and hotel and tourism education.  They also include educational testing services and corporate training services.  Many of these are practical courses for use on the job.  Some can be used as credits toward degrees; and some are non�degree courses. 


Increasingly, educational institutions and publishers are teaming up with information technology companies and other experts to design courses of instruction on a variety of subjects.  


Large companies also are developing education and training courses to improve the skills of their employees and to keep them up to date on their latest products.  Such services constitute a growing, international business, supplementing the public education system and contributing to global spread of the modern “knowledge” economy.  Availability of these education and training services can help to develop a more efficient workforce, leading countries to an improved competitive position in the world economy.


PURPOSE


The purpose of this proposal is to help create conditions favorable to suppliers of higher education, adult education, and training services by removing and reducing obstacles to the transmission of such services across national borders through electronic or physical means, or to the establishment and operation of facilities (schools, classrooms or offices) to provide services to students in their home country or abroad. This would apply to countries that permit private education, not to countries that maintain exclusively public systems.


COVERAGE


The informal WTO Classification List (W/120) divides educational services into five parts: (a) primary education services; (b) secondary education services; (c) higher education services; (d) adult education; and (e) other education services.  The scope of coverage of particular types of education (e.g., liberal arts, business, professional) is not specified.  Clarification of the coverage is needed.  


In terms of this proposal, “higher education” includes all tertiary education (i.e., education beyond secondary education), adult education, and training services.  Such education and training encompass degree courses taken for college or university credits or non�degree courses taken for personal edification or pleasure or to upgrade work�related skills.  


Such education and training services can be provided in traditional institutional settings, such as universities or schools, or outside of traditional settings, including at workplaces, in the home, or elsewhere.


This paper proposes that coverage should clearly indicate that two types of services are included as part of the concept of education: (1) training services; and (2) educational testing services.   Training services are particularly related to higher education, adult education, and other education services, whereas testing services generally are related to all types of education. 


Training services are very similar to education services, but training courses are generally less theoretical and more job�related than academic courses, often requiring hands�on operation of tools, equipment and certain devices. 





Educational testing services are a fundamental and essential part of the learning process, used to evaluate the student as well as the course material.  These services include designing and administering tests, as well as evaluating test results.





PROPOSAL


This paper proposes discussion of various aspects of an open regime in the education and training sector.  This would entail countries considering to apply existing GATS market access and national treatment disciplines, as well as additional GATS disciplines addressing sector�specific regulatory issues, including transparency and fairness of administration.  Consistent with these disciplines, governments would retain the right to regulate to meet domestic policy objectives.  Moreover, this proposal recognizes that in this sector governments will continue to play important roles as suppliers of services.


In addition to clarifying the classification for education, this proposal for higher education, adult education, and training services encompasses market access, national treatment, and additional commitments. 


The proposal is limited to education and training beyond the primary and secondary level and does not apply to primary and secondary schools.  


It recognizes that education to a large extent is a government function and it does not seek to displace public education systems.  It seeks to supplement public education systems, affording opportunities for suppliers to make their services available to students in other countries.  The intent is to help upgrade knowledge and skills through these educational and training programs, while respecting each country’s role of prescribing and administering appropriate public education for its citizens.  Although a small number of WTO Members has made commitments in this area, nearly all Members allow the provision of higher education, adult education, and training services by private sector service providers.


This paper proposes that WTO Members that have not yet made commitments on higher education, adult education, and training services formulate their commitments based on the list of obstacles identified below.   Members are invited to inscribe in their schedules “no limitations” on market access and national treatment, as some Members already have done.  Further, the paper proposes that all Members consider undertaking additional commitments relating to regulation of this sector.  The United States has taken commitments for adult and other education, and is willing to consider undertaking additional commitments for higher education and training. 


This proposal is not presented as a legal text, but rather as a list of obstacles identified in reviewing this service sector.  Some items on the list may be market access restrictions, or national treatment limitations, or both.  In addition, some obstacles, although not limitations on market access or national treatment per se, may result from regulatory provisions or other measures which make it difficult for foreign suppliers to market their services.


Obstacles in this sector


Prohibition of higher education, adult education, and training services offered by foreign entities





Lack of an opportunity for foreign suppliers of higher education, adult education, and training services to obtain authorization to establish facilities within the territory of the Member country


Lack of an opportunity for foreign suppliers of higher education, adult education, and training services to qualify as degree granting institutions


Inappropriate restrictions on electronic transmission of course materials


Economic needs test on suppliers of these services


Measures requiring the use of a local partner


Denial of permission for private sector suppliers of higher education, adult education, and training to enter into and exit from joint ventures with local or non�local partners on a voluntary basis


Where government approval is required, exceptionally long delays are encountered and, when approval is denied, no reasons are given for the denial and no information is given on what must be done to obtain approval in the future


Tax treatment that discriminates against foreign suppliers


Foreign partners in a joint venture are treated less favorably than the local partners


Franchises are treated less favorably than other forms of business organization


Domestic laws and regulations are unclear and administered in an unfair manner


Subsidies for higher education, adult education, and training are not made known in a clear and transparent manner


Minimum requirements for local hiring are disproportionately high, causing uneconomic operations 


Specialized, skilled personnel (including managers, computer specialists, expert speakers), needed for a temporary period of time, have difficulty obtaining authorization to enter and leave the country  


Repatriation of earnings is subject to excessively costly fees and/or taxes for currency conversion


Excessive fees/taxes are imposed on licensing or royalty payments.






































COMMUNICATION FROM SWITZERLAND 


Education services and the GATS: the Experience of Switzerland


The following communication, dated 18 March 2005, from the delegation of Switzerland, is being circulated to the Members of the Council for Trade in Services.


_______________


Background


Switzerland is a multicultural country, with four national languages within a relatively small territory. Federalism and direct democracy mark its political system, devolving substantial political power to the 26 Cantons and the nearly 3000 municipalities. Therefore, jurisdictions at all levels play a significant role in the Swiss education system: nearly one quarter of the Cantons' and municipalities' budget is spent on education.  In the year 2000, public spending on education reached 22 billion Swiss francs or 5.4 per cent of Switzerland's GDP (gross domestic product).  Due to a lack of significant natural resources, Switzerland's economy has traditionally focused on knowledge-based industries and services.  Given the need for qualified personnel in these sectors and the multicultural environment, Switzerland has recognised, since its constitution as a federal state, the importance of a strong public education system for equitable and increasing economic welfare, cultural development, mutual understanding and the functioning of democracy.


Compulsory schooling lasts nine years, normally with six years in primary and three years in lower secondary school.  Post-compulsory education in upper secondary schools comprises programs for professional and general diplomas. Both programs underwent reform in recent years.  Nine out of ten young people in Switzerland graduate with such a diploma at the upper secondary level.  Higher or tertiary educational institutions are divided into two types: the more academically-oriented universities, and the studies in applied sciences.  The latter are provided by seven universities of applied sciences,� (Fachhochschule/Haute Ecole Spécialisée) which developed in the late 1990s from a number of advanced training schools.  


There are ten cantonal universities, many having more than a century long tradition and offering a wide spectrum of instruction.� In addition, there are the two federal institutes of technology.�  More than a third of young residents achieve an academic or professional diploma at the tertiary level.


Switzerland wants to improve public education further.  Reforms are taking place at all education levels.  At tertiary level, for example, Switzerland is seeking to increase the number of graduates, especially in universities of applied sciences. About 17 per cent of students at Swiss universities are foreigners – one of the highest percentages amongst OECD-countries�.  And the trend is growing.  Seventy-six per cent of foreign students obtained earlier qualifications outside Switzerland.  The share of foreign students at the Universities of Applied Sciences has reached 15 per cent. By international comparison, Switzerland has one of the highest percentages of foreign students at university level, as shown in the diagram below.


� EMBED Excel.Chart.8 \s ���


Source: Swiss Federal Statistical Office, � HYPERLINK "http://www.bfs.admin.ch" ��www.bfs.admin.ch�


�
The following chart shows the number of foreign students in Swiss universities between 1890 and 2003.


� EMBED Excel.Chart.8 \s ���Source: Swiss Federal Statistical Office, www.bfs.admin.ch


The coexistence of public and private education services


Switzerland has a long pedagogical tradition, and at the same time a tradition of economic freedom.  This allowed private schools to flourish many decades ago, offering education services on all levels of compulsory and non-compulsory education and adding to the diversity of the educational system.  Today, the legal regime for private schools is still very open.  Eight and  half per cent of pupils and students from preschool to university level attend private educational institutions.  Private institutions are especially strong in higher professional schooling, with a share of 23 per cent.  Approximately 260 institutions are members of the Swiss Federation of Private Schools, assuring also quality control. In addition to the education services provided by typical educational institutions, such services are also provided to the general public by other types of institutions, eg.  professional business associations or other private entities. Thus, private and public education exist side by side in Switzerland. In some cases, private education services are publicly financed if they fulfil certain specified criteria, just as public education services may be financed by students or other private sources to varying degrees.  Private education services and public education services may be delivered by the same institution, regardless of the form, status or constitution of such an educational institution, just as non-education services may be supplied by an educational institution (e.g. consulting services).


Given the described diversity of supply of education services in Switzerland, the following criteria were established in order to determine whether a service provided by an educational institution is of a public or private nature.  These three cumulative criteria indicate in which case a specific education service at primary, secondary or tertiary level is to be regarded as a public education service:


First, there is a title or a curriculum or another form of specification of the education service issued either by the Government or by an agency mandated by governmental authorities to issue such specifications, which indicate that this education service forms an integral part of the greater system of public education.


Second, there is a public mandate that corresponds to the overall education policy of the Canton or the Confederation and is enshrined in a legal act. The provision of a subsidy the or permission by governmental authorities to deliver a certain type of education service are not sufficient in themselves to determine that a mandate exists.


Third, public education services correspond to a public need for the supply of the service.  This need is to be understood in the sense that there is a political will to achieve certain goals by means of particular education services. This  may or may not be reflected by any laws.  The decisive question here is whether public action to provide such a service would be required if it did not already exist.  The third criteria is entirely unrelated to market access.





As noted above, these three criteria are the current characteristics of public education services in Switzerland at federal and cantonal levels.  All other education services would be deemed to be private education services.


Accreditation and quality assurance for universities


Universities have the obligation to assure the quality of their education services. Further, the federal Government and the Cantons decided to establish an academically independent center of accreditation and quality assurance (OAQ) that should develop guidelines and quality standards for academic accreditation in Switzerland, prepare decisions on accreditation of public and private institutions as well as programs at university level and draw up recommendations for quality assurance at universities and offer corresponding services.�


The GATS and education services


Switzerland has taken specific commitments for parts of education services listed in the Services Sectoral Classification List (MTN.GNS/W/120 of 10 July 1991).  The specific commitments undertaken cover private education services at different levels, from primary to higher education services (see annex). By taking these commitments, Switzerland wanted to signal its openness to foreign private education services coexisting with public education services, without undertaking obligations with regard to the latter.  While Switzerland continues to attach great importance to a strong, competitive, accessible, high-quality and evolving system of public education, there are opportunities for private education services at all levels from primary to higher education services.  The three criteria outlined above help to enhance the clarity and transparency of the respective commitments undertaken and apply only to the sector of education services.  They are in line with the fact that commitments apply to a specified service sector rather than to a particular type of institution.  It is not, however, Switzerland's intention to propose the application of the presented criteria by other countries. As shown above, accreditation, funding, acknowledgment as a public institution or as a public service are thus all separate matters.  


For example, a public institution may be accredited, it may or may not receive public funding for the education service involved and it may deliver private higher education services (part of CPC 923) according to the three criteria presented above.  In this case, and in accordance with specific commitments undertaken, national treatment applies also in relation to certain education services provided by a public educational institution. 


With regard to the current DDA negotiations, Switzerland gives due consideration to all requests received in all sectors including the education sector.  In its initial offer Switzerland has improved its commitments in the subsector of "other (private) education services" (part of CPC 929) and is ready to consider upon request further possible improvements in this vein.  That being said, Switzerland has not made any requests in the area of education services.


Switzerland deems its coexistence of private and public education services to be a successful example for offering a strong, competitive, accessible, high-quality and evolving system of public education in parallel with a broad range of private education services that find a place in an open and non-discriminatory environment.  Both types of education services play an important role in Switzerland's further development as a prime centre for teaching and learning.  In addition to these direct benefits, a dynamic education sector supports the economy at large through more intensive research activity.  Thanks to the presence of international and foreign educational institutions, the attractiveness of the country as a prime location for multinational companies and international governmental and non-governmental organisations is further enhanced.


Conclusion


Switzerland's experience shows that strong public and private education services can co-exist. It highlights that GATS commitments in this sector have not caused any difficulties over the last ten years of implementation.  On the contrary, they contribute to a dynamic environment for education services, meet existing demand and enhance the attractiveness of Switzerland as an international location.  Members are encouraged to examine their own way of identifying their types of education services that would be suitable for specific commitments under the GATS in order to promote international exchange of education services.  The flexibility of the GATS makes it an appropriate framework for a sector such as education.





























COMMUNICATION FROM NEW ZEALAND


Negotiating Proposal for Education Services


The attached communication has been received from the delegation of New Zealand with the request that it be circulated to Members of the Council for Trade in Services.


_______________


Introduction


The education sector is vitally important to all Members, given the critical role of education in economic and social development.  Trade in education services is of increasing international significance, but the sector remains one of the least committed under the GATS.�  This in part may be attributed to the need Members see to strike a balance between pursuing domestic education priorities and exploring ways in which trade in education services can be further liberalised.  New Zealand considers that there is scope for Members to find such a balance, in order to permit further benefit from international trade in education.�


Background


In addition to generating revenue for private and state sector education institutions, and Members’ economies, trade in education services provides benefits to participating economies at the individual, institutional and societal level, through academic exchange, increased cross-cultural linkages and technology transfer.  Increased access for Members to education where it has previously been limited is a vital component in the development of human capital.


The reduction of barriers to trade in education does not equate to an erosion of core public education systems and standards.  An international trade in education services can provide a means of supplementing and supporting national education policy objectives.  For example, in New Zealand’s experience it can help reduce the infrastructural commitments required of governments, and so free resources to be concentrated in other aspects of education policy.


Education is at present one of the least committed of services sectors, due to recognition of its “public good” element and the high degree of government involvement in its provision.  New Zealand’s own commitments are confined to the private provision of education services in the primary, secondary and tertiary sectors.  Such sensitivities notwithstanding, international trade in education services continues to expand.  In New Zealand’s case, education exports are the fourth largest services sector export earner, and fifteenth largest foreign exchange earner overall.�  Both state and private sector education providers, in New Zealand and other Members, see opportunities for further growth through the resumed services negotiations.


Proposal


New Zealand believes that certain education services subsectors may be less subject to the sensitivities relating to the divide between public policy and commercial activity than others.  The possibility of making commitments on these subsectors should be given due consideration by Members.  This process may be facilitated by discussion of how the current education classifications might more accurately reflect the realities of education delivery, to give Members greater certainty about the precise nature of commitments sought and offered, and assist them in determining where domestic sensitivities lie.  Currently, the W120 and CPC define education services by level, from primary to higher education.  Two further definitions cover education services provided largely outside the formal education system; “Adult education services not elsewhere classified” (CPC 92400) and “Other education services” (CPC 92900).  There would seem to be scope for clarifying the delineation of services between the “higher”, “adult” and “other” categories.


For New Zealand, an area of particular interest is “Other education services” (CPC 92900), which is currently the least committed of any education subsector.  While CPC 92400 includes examples of adult education services which illustrate the range of services the definition is intended to cover, CPC 92900 refers only to “Education services at the first and second levels in specific subject-matters not elsewhere classified, and all other education services that are not definable by level.”  The present definition offers little guidance as to the range of services it is intended to encompass, and does not acknowledge recent changes in the delivery of some education services, specifically that many “other education services” are increasingly being offered by organisations or institutions from outside traditional education systems.  


These shortcomings might be addressed through the addition of an illustrative list to CPC 92900, in order to more accurately reflect the scope of the sub-sector.  Such a list would be best kept brief to avoid it assuming an exhaustive nature, along the following lines:  


“All other education services not defined by level.  These include short term training courses, language training and practical/vocational courses in a range of subjects, for example computing, hospitality, resource management and primary production, together with education services offered by non-traditional providers, such as driver education programmes and corporate training services.”


There may also be scope to add to the current definition of CPC 92400 the term “community education” to better capture the type of general interest study the classification seems designed to address. 


Another consideration for New Zealand is whether trade in education services would be facilitated by commitments on education agency services, e.g. student recruitment and placement services.  There is currently some ambiguity in the coverage of this area.  While New Zealand would argue agency services are integral to the provision of education services, one Member has scheduled separate commitments on student placement services under “Other business services”.  New Zealand considers that in respect of education institutions doing their own marketing and processing of students, this falls within the scope of the provision of education services.  The situation is less clear in respect of agencies (usually located in the student’s home country) performing these functions on a fee or contract basis on the behalf of overseas institutions.  On balance New Zealand considers that there might be some benefit to the addition to the education services classifications of a definition of education agency services of this type.  (The CPC tourism and travel-related services classifications include a similar definition for travel agency services).  The definition might read:


“Education agency services including the advertising and marketing of education services, the processing and payment of applications, etc, provided by agencies on behalf of education institutions or directly to students, on a fee or contract basis”


A further issue for New Zealand is the exclusion in the current CPC definition of education services of “education services primarily concerned with recreational matters”, which are classified in subclass 9641 (sporting services).  New Zealand considers that education services concerning the academic study and teaching of sport and recreational activities, as distinct from the instruction of groups or individuals in the practice of a sport, would be more appropriately classified as education rather than sporting services.


__________




























































































COMMUNICATION FROM AUSTRALIA


Negotiating Proposal for Education Services


The following communication has been received from the delegation of Australia with the request that it be circulated to the Members of the Council for Trade in Services.


_______________


Introduction


This paper sets out a negotiating proposal from Australia for the education services sector. Australia reserves the right to submit further and more detailed proposals on this sector at a later date.


Australia recognises that governments across the globe play a significant role in the financing, delivery and regulation of education, alone and/or in partnership with individuals and other private and non-governmental organisations.  This reflects the importance of education in the preparation for life as a citizen, the transmission of values and culture, and development of national well being.  Accordingly, Australia believes that governments must retain their sovereign right to determine their own domestic funding and regulatory policies/measures. 


Role of Trade Liberalisation in enhancing Educational Opportunities


Trade in education services is of increasing international significance, but the sector remains one of the least committed under the GATS.  Very few WTO members have documented commitments in the GATS on the openness of the education sectors in their country�.


Australia views the liberalisation of trade in education services primarily as a means of providing individuals in all countries with access to a wide range of educational options.  The benefits associated with liberalising education services and facilitating greater cross-border flows of students and education service providers include the following:


facilitating access to education and training courses that in qualitative and quantitative terms  are not otherwise available in the country of origin;  and


providing a competitive stimulus to institutions with flow-on benefits to all students. 


Australia also sees the liberalisation of trade in education services as the most effective way of encouraging the internationalisation of education and enhancing flows of students between countries.  The long-term benefits accruing from internationalising education include:  


fostering a knowledge and appreciation of other languages, cultures and societies.  The skills and knowledge that are acquired will benefit students both professionally and culturally;


facilitating an exchange of people, ideas and experiences.  These exchanges add a richness of diversity at the national and international levels, as well as contributing to the international cross-fertilisation of academic knowledge;


networking relationships among individuals, groups and institutions which can facilitate future economic, political and socio-cultural alliances.


These significant benefits underpin the desirability of facilitating greater cross-border flows of students as well as educational services providers.  


Impediments 


Research undertaken by the Australian Government identifies a number of impediments to further liberalisation of the education services sector.  These include:


	Consumption Abroad:


Visa requirements regulating the free flow of international students;


Foreign exchange requirements regulating the free flow of international students;


Qualification recognition issues which act as a deterrent to gaining qualifications at overseas institutions.


Commercial Presence:


Limits on ownership/foreign equity;


Rules on twinning arrangements which restrict the development of these institution-to-institution arrangements;


Lack of transparency of government regulatory, policy and funding   frameworks.


	Presence of Natural Persons:


Visa issues regulating the free flow of academics;


Employment rules regulating the free flow of academics;


Restrictions on the use/import of educational materials (academic tools of trade).


	Cross-Border Supply:


Erection of new barriers as governments respond to growing use of the internet for delivering education services;


Restrictions on the use/import of educational materials (academic tools of trade).


Proposal


Australia believes that the following specific principles are relevant to achieving liberalisation of trade in education services.


           The education services negotiations should aim to give consumers (students) in all countries access to the best education services wherever they are provided and through whatever mode of supply they are provided.


            The education services negotiations should not prevent Member countries from establishing their own education policy objectives, or prevent Member countries from applying regulatory measures necessary to achieve those objectives.


            The education services negotiations should not prevent Member countries from providing public funds for education to meet domestic policy and regulatory objectives.


            There are significant linkages between the regulatory frameworks governing the international trade in education services and other service sectors (for example, the telecommunications/audiovisual sector and movement of natural persons).  Given these linkages, the education services negotiations should be viewed within the context of a comprehensive services round. 


           The education service negotiations should continue to recognise the sovereign right of Member countries to continue to determine their right to screen for temporary entry immigration purposes.


Australia currently enjoys the benefits of having a relatively open education and training regime.  This openness is reflected in the significant number of commitments that Australia has entered in its current GATS schedule for the following educational services: secondary education, higher education and other education services.  Australia believes that all Members should, in the context of the current round, consider entering commitments on education services similar to those already entered by Australia.  This particularly applies to those Members who have previously failed to enter any commitments in relation to education services.


_________














COMMUNICATION FROM JAPAN


Negotiating Proposal on Education Services 


The attached communication has been received from the delegation of Japan with the request that it be circulated to Members of the Council for Trade in Services.


_____________


Japan presents the following proposal for consideration by Members regarding Education services.  Japan reserves its right to make additional proposals on the same and other services as well as on other aspects of the negotiations on trade in services.


Basic proposal


Recently, it has become extremely important for each country to improve the quality of education and research, responding flexibly to the rapidly changing needs of the society.  Japan recognizes that, in order to pursue these policy objectives, it is effective to promote a certain level of liberalization, while taking various governmental policy measures. 


From this viewpoint, Japan encourages each Member in the course of the forthcoming request and offer negotiations to promote liberalization in the education services sector through better market access, further assurance of national treatment and deregulation of related domestic regulations. 


Suggestions for Negotiations


Japan recognizes the importance of the role of the government in the education sector, and in particular takes note of the fact that many Members reserve responsibility on primary and secondary education to sate.  In the course of liberalizing this sector it is necessary to take into consideration aspects of government policy objectives and the specificity of the education sector as indicated below, some of which have already been pointed out by other Members.


Any measures in the education services sector should be considered with primary interest in maintaining and improving the quality of the service.  Due consideration needs to be taken to the following points among others.


maintenance and improvement of the quality of education and research activities in each Member;


protection of consumers (learners) -- measures to ensure that consumers are not damaged by services of low quality, and a safety-net in such areas;


measures to ensure international equivalence of degrees, diplomas, etc;


The educational system (for example, authorization of establishment, third-party evaluations and degree-granting system) varies from country to country,  due to different social background and varied course of development of system.   The roles of the central and local governments also seem to vary from country to country due to the difference in their administrative structures.  Therefore, while seeking the liberalization of education services, these differences should be carefully taken into consideration.


The development of globalization and information technology has given rise to the question of how to maintain the quality of higher education supplied across borders.


There are cases, for example, where the quality of a service supplied by a “university” in one country is not necessarily of the same level as that supplied by a university of another country, due to the difference in higher education system of the two countries.  It has also emerged that the quality of education services fails to be correctly judged, in cases where the service is supplied by a “degree mill” of one country by means of e-Learning.


From the viewpoint of protecting consumers (learners), Members should thus recognize the significance and necessity of constructing an information network on the higher education supplied across borders.  Moreover, in international organizations such as the OECD as well as in international groups consisting of university evaluation organs in each country, Members should make intensive efforts for realizing a collaborative research.      


__________
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7. Website:


� HYPERLINK "http://www.un.org" ��www.un.org�





� HYPERLINK "http://www.wto.org" ��www.wto.org�





� HYPERLINK "http://www.oecd.org" ��www.oecd.org�





� HYPERLINK "http://www.europa.eu" ��www.europa.eu�





� HYPERLINK "http://www.gov.ie" ��www.gov.ie�





� HYPERLINK "http://www.eurydice.org" ��www.eurydice.org�





� HYPERLINK "http://www.esib.org" ��www.esib.org�





� HYPERLINK "http://www.right_to_education.org" ��www.right_to_education.org�





� HYPERLINK "http://www.educationnotforsale.org" ��www.educationnotforsale.org�





� HYPERLINK "http://www.campiagnforeducation.org" ��www.campiagnforeducation.org�
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Uebersicht

		

				Ausländische Studierende UH

				Klicken Sie auf den entsprechenden Titel um zu der gewünschten Tabelle zu gelangen.

				Ausländische Studierende UH nach Bildungsherkunft, 1988-2003

				Ausländische Studierende UH nach Bildungsherkunft und Hochschule, 2003

				Ausländische Studierende UH nach Bildungsherkunft und Fachbereichsgruppe, 2003

				Ausländische Studierende UH nach Bildungsherkunft und Studienstufe, 2003

				Ausländische Studierende UH nach Bildungsherkunft und Fachbereich, 2003

				Ausländische Studierende UH seit 1890



Ausländische Studierende UH nach Bildungsherkunft, 1988-2003

Ausländische Studierende UH nach Bildungsherkunft und Hochschule, 2003

Ausländische Studierende UH nach Bildungsherkunft und Fachbereichsgruppe, 2003

Ausländische Studierende UH nach Bildungsherkunft und Fachbereich, 2003

Ausländische Studierende UH nach Bildungsherkunft und Studienstufe, 2003

Ausländische Studierende UH seit 1890



Bildungsherkunft x t

		Zurück zur Übersicht

				Ausländische Studierende UH nach Bildungsherkunft, 1988-2003

						Total Studierende		Ausländische Studierende

								Total Ausländische
Studierende				Ausl. Stud. mit 
Bildung in der CH				Ausl. Stud. mit 
Bildung im Ausland

								Absolute Werte		In % des Totals 
der Studierenden		Absolute Werte		In % des Totals 
der Studierenden		Absolute Werte		In % des Totals 
der Studierenden

				1988		80628		14462		17.9%		4838		6.0%		9624		11.9%

				1989		83277		15250		18.3%		4946		5.9%		10304		12.4%

				1990		85940		16286		19.0%		5065		5.9%		11221		13.1%

				1991		89156		17336		19.4%		5357		6.0%		11979		13.4%

				1992		90763		17835		19.7%		5567		6.1%		12268		13.5%

				1993		91037		18239		20.0%		5707		6.3%		12532		13.8%

				1994		89262		18053		20.2%		5649		6.3%		12404		13.9%

				1995		88243		17517		19.9%		5527		6.3%		11990		13.6%

				1996		91409		17471		19.1%		5693		6.2%		11778		12.9%

				1997		93387		17906		19.2%		5713		6.1%		12193		13.1%

				1998		94697		18311		19.3%		5713		6.0%		12598		13.3%

				1999		95703		18790		19.6%		5582		5.8%		13208		13.8%

				2000		96672		19358		20.0%		5376		5.6%		13982		14.5%

		13:52 Tuesday, July 4, 2000		2001		99569		20278		20.4%		5399		5.4%		14879		14.9%

				2002		104688		22041		21.1%		5593		5.3%		16448		15.7%

				2003		109333		23386		21.4%		5577		5.1%		17809		16.3%



Zurück zur Übersicht



Bildungsherkunft x HS

		Zurück zur Übersicht

				Ausländische Studierende UH nach Bildungsherkunft und Hochschule, 2003

						Total Studierende		Ausländische Studierende

								Total Ausländische
Studierende				Ausl. Stud. mit 
Bildung in der CH				Ausl. Stud. mit 
Bildung im Ausland

								Absolute Werte		In % des Totals 
der Studierenden		Absolute Werte		In % des Totals 
der Studierenden		Absolute Werte		In % des Totals 
der Studierenden

				BS		8711		1755		20.1%		491		5.6%		1264		14.5%

				BE		12562		1032		8.2%		346		2.8%		686		5.5%

				FR		9998		1779		17.8%		420		4.2%		1359		13.6%

				GE		14598		5586		38.3%		1036		7.1%		4550		31.2%

				LS		10166		2132		21.0%		708		7.0%		1424		14.0%

				LU		1144		102		8.9%		33		2.9%		69		6.0%

				NE		3261		746		22.9%		216		6.6%		530		16.3%

				HSG		4839		1524		31.5%		209		4.3%		1315		27.2%

				PHS		271		18		6.6%		13		4.8%		5		1.8%

				ZH		23298		2999		12.9%		1083		4.6%		1916		8.2%

				USI		1757		803		45.7%		156		8.9%		647		36.8%

				EPFL		6240		2370		38.0%		391		6.3%		1979		31.7%

				ETHZ		12488		2540		20.3%		475		3.8%		2065		16.5%

				Total		109333		23386		21.4%		5577		5.1%		17809		16.3%



Zurück zur Übersicht



Bildungsherkunft x FBG

		Zurück zur Übersicht

				Ausländische Studierende UH nach Bildungsherkunft und Fachbereichsgruppe, 2003

						Total Studierende		Ausländische Studierende

								Total Ausländische
Studierende				Ausl. Stud. mit 
Bildung in der CH				Ausl. Stud. mit 
Bildung im Ausland

								Absolute Werte		In % des Totals 
der Studierenden		Absolute Werte		In % des Totals 
der Studierenden		Absolute Werte		In % des Totals 
der Studierenden

				Geistes- + Sozialwissenschaften		41041		7580		18.5%		2278		5.6%		5302		12.9%

				Wirtschaftswissenschaften		14503		3917		27.0%		896		6.2%		3021		20.8%

				Recht		12169		1642		13.5%		592		4.9%		1050		8.6%

				Exakte + Naturwissenschaften		17667		4951		28.0%		774		4.4%		4177		23.6%

				Medizin + Pharmazie		10418		1381		13.3%		473		4.5%		908		8.7%

				Technische Wissenschaften		10899		3388		31.1%		482		4.4%		2906		26.7%

				Interdisziplinäre + andere		2636		527		20.0%		82		3.1%		445		16.9%

				Total		109333		23386		21.4%		5577		5.1%		17809		16.3%



Zurück zur Übersicht



Bildungsherkunft x Stufe

		Zurück zur Übersicht

				Ausländische Studierende UH nach Bildungsherkunft und Studienstufe, 2003

						Total Studierende		Ausländische Studierende

								Total Ausländische
Studierende				Ausl. Stud. mit 
Bildung in der CH				Ausl. Stud. mit 
Bildung im Ausland

								Absolute Werte		In % des Totals 
der Studierenden		Absolute Werte		In % des Totals 
der Studierenden		Absolute Werte		In % des Totals 
der Studierenden

				Lizenziat / Diplom		75066		11731		15.6%		4262		5.7%		7469		9.9%

				Bachelor		12610		2033		16.1%		740		5.9%		1293		10.3%

				Master		868		196		22.6%		31		3.6%		165		19.0%

				Doktorat		15850		6719		42.4%		397		2.5%		6322		39.9%

				Nachdiplom		4939		2707		54.8%		147		3.0%		2560		51.8%

				Total		109333		23386		21.4%		5577		5.1%		17809		16.3%



Zurück zur Übersicht



Bildungsherkunft x FB

		Zurück zur Übersicht

				Ausländische Studierende UH nach Bildungsherkunft und Fachbereich, 2003

								Ausländische Studierende

						Total Studierende		Total Ausländische Studierende				Ausl. Stud. mit  Bildung in der CH				Ausl. Stud. mit  Bildung im Ausland

								Absolute Werte		In % des Totals 
der Studierenden		Absolute Werte		In % des Totals 
der Studierenden		Absolute Werte		In % des Totals 
der Studierenden

				1.1 Theologie		1497		482		32.2%		33		2.2%		449		30.0%

				1.2 Sprach-+ Literaturw. (SLW)		9161		2398		26.2%		632		6.9%		1766		19.3%

				1.3 Historische + Kulturw.		8871		1104		12.4%		423		4.8%		681		7.7%

				1.4 Sozialwissenschaften		19735		3481		17.6%		1141		5.8%		2340		11.9%

				1.5 Geist./Soz.w. fächerübergr./übrige		1777		115		6.5%		49		2.8%		66		3.7%

				2 Wirtschaftswissenschaften		14503		3917		27.0%		896		6.2%		3021		20.8%

				3 Recht		12169		1642		13.5%		592		4.9%		1050		8.6%

				4.1 Exakte Wissenschaften		6451		1790		27.7%		367		5.7%		1423		22.1%

				4.2 Naturwissenschaften		9228		2527		27.4%		349		3.8%		2178		23.6%

				4.3 Exakte + Naturwiss.,übrige		1988		634		31.9%		58		2.9%		576		29.0%

				5.1 Humanmedizin		7109		821		11.5%		337		4.7%		484		6.8%

				5.2 Zahnmedizin		960		116		12.1%		46		4.8%		70		7.3%

				5.3 Veterinärmedizin		1064		146		13.7%		23		2.2%		123		11.6%

				5.4 Pharmazie		1118		223		19.9%		62		5.5%		161		14.4%

				5.5 Medizin+Pharm. fächerüb./übrige		167		75		44.9%		5		3.0%		70		41.9%

				6.1 Bauwesen + Geodäsie		4221		1491		35.3%		184		4.4%		1307		31.0%

				6.2 Maschinen-+ Elektroingenieurw.		5416		1577		29.1%		249		4.6%		1328		24.5%

				6.3 Agrar-+ Forstwissenschaften		788		109		13.8%		20		2.5%		89		11.3%

				6.4 Techn. Wiss. fächerübergr./übrige		474		211		44.5%		29		6.1%		182		38.4%

				7 Interdisziplinäre + andere		2636		527		20.0%		82		3.1%		445		16.9%

				Total		109333		23386		21.4%		5577		5.1%		17809		16.3%



Zurück zur Übersicht
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1074

1230

1383

1435

1598

1663

1764

1929

1942
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2885
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3697

4336
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19358
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22041

23386



Bildungsherkunft x t (ab 1890)

		Zurück zur Übersicht

				Ausländische und schweizerische Studierende seit 1890

				In den Zahlen eingeschlossen sind die sieben kantonalen Universitäten BS, BE, FR, GE, LS, NE + ZH

				sowie die ETH Lausanne + Zürich seit 1890. Die HSG ist erst ab 1951 inbegriffen, die Hochschule Luzern

				ab 1974, die Pädagogische Hochschule St. Gallen ab 1983 und die Università della Svizzera italiana seit 1996.

								Total				Schweizer/innen						Ausländer/innen

												absolut		in %				absolut		in %

				1890				2,991				1,917		64.1%				1,074		35.9%

				1891				3,235				2,005		62.0%				1,230		38.0%

				1892				3,483				2,100		60.3%				1,383		39.7%

				1893				3,623				2,188		60.4%				1,435		39.6%

				1894				3,876				2,278		58.8%				1,598		41.2%

				1895				3,899				2,236		57.3%				1,663		42.7%

				1896				4,113				2,349		57.1%				1,764		42.9%

				1897				4,363				2,434		55.8%				1,929		44.2%

				1898				4,524				2,582		57.1%				1,942		42.9%

				1899				4,848				2,713		56.0%				2,135		44.0%

				1900				5,212				2,867		55.0%				2,345		45.0%

				1901				5,380				2,964		55.1%				2,416		44.9%

				1902				5,959				3,074		51.6%				2,885		48.4%

				1903				6,205				3,141		50.6%				3,064		49.4%

				1904				6,512				3,181		48.8%				3,331		51.2%

				1905				6,937				3,240		46.7%				3,697		53.3%

				1906				7,725				3,389		43.9%				4,336		56.1%

				1907				8,191				3,550		43.3%				4,641		56.7%

				1908				8,088				3,720		46.0%				4,368		54.0%

				1909				8,303				3,896		46.9%				4,407		53.1%

				1910				8,164				4,028		49.3%				4,136		50.7%

				1911				8,487				4,390		51.7%				4,097		48.3%

				1912				8,350				4,557		54.6%				3,793		45.4%

				1913				9,486				4,765		50.2%				4,721		49.8%

				1914				8,195				4,711		57.5%				3,484		42.5%

				1915				8,412				5,512		65.5%				2,900		34.5%

				1916				9,569				6,166		64.4%				3,403		35.6%

				1917				9,920				6,529		65.8%				3,391		34.2%

				1918				9,556				6,862		71.8%				2,694		28.2%

				1919				9,768				7,235		74.1%				2,533		25.9%

				1920				8,960				6,919		77.2%				2,041		22.8%

				1921				8,305				6,684		80.5%				1,621		19.5%

				1922				7,527				6,236		82.8%				1,291		17.2%

				1923				7,844				6,447		82.2%				1,397		17.8%

				1924				8,154				6,300		77.3%				1,854		22.7%

				1925				8,105				6,100		75.3%				2,005		24.7%

				1926				7,936				5,963		75.1%				1,973		24.9%

				1927				7,954				5,846		73.5%				2,108		26.5%

				1928				8,101				5,835		72.0%				2,266		28.0%

				1929				8,223				5,925		72.1%				2,298		27.9%

				1930				8,501				6,025		70.9%				2,476		29.1%

				1931				9,153				6,551		71.6%				2,602		28.4%

				1932				9,536				6,946		72.8%				2,590		27.2%

				1933				10,431				7,522		72.1%				2,909		27.9%

				1934				10,545				7,769		73.7%				2,776		26.3%

				1935				10,459				7,941		75.9%				2,518		24.1%

				1936				10,404				8,228		79.1%				2,176		20.9%

				1937				10,854				8,567		78.9%				2,287		21.1%

				1938				11,389				8,897		78.1%				2,492		21.9%

				1939				10,900				9,147		83.9%				1,753		16.1%

				1940				11,767				10,175		86.5%				1,592		13.5%

				1941				12,438				10,932		87.9%				1,506		12.1%

				1942				13,350				11,801		88.4%				1,549		11.6%

				1943				14,742				12,546		85.1%				2,196		14.9%

				1944				15,326				12,987		84.7%				2,339		15.3%

				1945				16,053				13,690		85.3%				2,363		14.7%

				1946				16,761				13,255		79.1%				3,506		20.9%

				1947				17,264				12,738		73.8%				4,526		26.2%

				1948				16,902				12,239		72.4%				4,663		27.6%

				1949				16,386				11,979		73.1%				4,407		26.9%

				1950				16,041				11,859		73.9%				4,182		26.1%

				1951				15,987				11,919		74.6%				4,068		25.4%

				1952				15,587				11,598		74.4%				3,989		25.6%

				1953				15,545				11,635		74.8%				3,910		25.2%

				1954				15,570				11,595		74.5%				3,975		25.5%

				1955				15,912				11,603		72.9%				4,309		27.1%

				1956				16,427				11,833		72.0%				4,594		28.0%

				1957				17,586				12,204		69.4%				5,382		30.6%

				1958				18,750				12,779		68.2%				5,971		31.8%

				1959				19,852				13,376		67.4%				6,476		32.6%

				1960				21,259				14,272		67.1%				6,987		32.9%

				1961				23,367				15,758		67.4%				7,609		32.6%

				1962				25,625				17,412		67.9%				8,213		32.1%

				1963				27,744				19,383		69.9%				8,361		30.1%

				1964				30,402				21,795		71.7%				8,607		28.3%

				1965				32,833				24,184		73.7%				8,649		26.3%

				1966				34,068				25,662		75.3%				8,406		24.7%

				1967				35,914				27,552		76.7%				8,362		23.3%

				1968				38,148				29,290		76.8%				8,858		23.2%

				1969				39,995				30,901		77.3%				9,094		22.7%

				1970				42,092				32,623		77.5%				9,469		22.5%

				1971				44,541				34,531		77.5%				10,010		22.5%

				1972				45,468				35,116		77.2%				10,352		22.8%

				1973				48,189				38,020		78.9%				10,169		21.1%

				1974				50,663				40,459		79.9%				10,204		20.1%

				1975				52,622				42,509		80.8%				10,113		19.2%

				1976				54,196				44,111		81.4%				10,085		18.6%

				1977				55,900				45,477		81.4%				10,423		18.6%

				1978				57,611				46,935		81.5%				10,676		18.5%

				1979				58,954				48,024		81.5%				10,930		18.5%

				1980				61,373				49,645		80.9%				11,728		19.1%

				1981				63,897				51,477		80.6%				12,420		19.4%

				1982				66,206				53,516		80.8%				12,690		19.2%

				1983				69,837				56,842		81.4%				12,995		18.6%

				1984				72,604				59,405		81.8%				13,199		18.2%

				1985				74,806				61,291		81.9%				13,515		18.1%

				1986				76,664				63,088		82.3%				13,576		17.7%

				1987				78,473				64,659		82.4%				13,814		17.6%

				1988				80,628				66,166		82.1%				14,462		17.9%

				1989				83,277				68,027		81.7%				15,250		18.3%

				1990				85,940				69,654		81.0%				16,286		19.0%

				1991				89,156				71,820		80.6%				17,336		19.4%

				1992				90,763				72,928		80.3%				17,835		19.7%

				1993				91,037				72,798		80.0%				18,239		20.0%

				1994				89,262				71,209		79.8%				18,053		20.2%

				1995				88,243				70,726		80.1%				17,517		19.9%

				1996				91,409				73,938		80.9%				17,471		19.1%

				1997				93,387				75,481		80.8%				17,906		19.2%

				1998				94,697				76,386		80.7%				18,311		19.3%

				1999				95,703				76,913		80.4%				18,790		19.6%

				2000				96,672				77,314		80.0%				19,358		20.0%

				2001				99,569				79,291		79.6%				20,278		20.4%

				2002				104,688				82,647		78.9%				22,041		21.1%

				2003				109,333				85,947		78.6%				23,386		21.4%
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